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INTRODUCTION. 


1 has with reaſon been maintained, that, 
to the loſs of innocence, mankind owes 
the invention of many of the arts and 
ſciences. Had every man perſiſted in a 
ſteady obſervance of the dictates of reaſon 
and conſcience himſelf, and without think- 
ing evil of any other, the neceſſity of writ- 
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ten vouchers and inſtructions of obliga- 


tions and tranſactions had never exiſted, 


judges had never been appointed, nor courts 
eſtabliſhed to enforce the performance of 
them ;—the performance of what no man 
in that caſe would have ever refuſed. But, 
as matters now ſtand, to the want of con- 
fidence in men, ariſing either from a ſu- 
ſpicious turn of mind, from knowledge 
of the world, or experience of the many 
inſtances of breach of good faith therein, 
we may aſcribe the uſe of written rights 
and ſecurities, and to the anxious concern 
of parties in providing againſt every ad- 
vantage which might be taken of them, that 
tediouſneſs and prolixity of expreſſion ſo 
much complained of in the ſtiles or forms 
of writings. The practitioners in the art 
of conveyancing no doubt found it their 
intereſt to fall in with the prevalent hu- 
| mour 


Bonds. 3 


mour of their employers. Forms alſo 


once eſtabliſhed, have long remained, 
teſt, by adopting a more plain, ſimple, 
and ſometimes more intelligible manner 
of expreſſion, the ſecurity of parties ſhould 


have been rendered more ſlender. 


Having premiſed ſo much, I ſhall now 
proceed to treat of a few Forms of Wri- 
tings which occur in common practice, 


with the principles of law correſponding 


thereto, in ſupplement of a former per- 
formance of that nature: And, in proſe- 
cution of this plan, I ſhall begin with a 
bond of corroboration, which may be in 
the following form. 


A 2 Bond 
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Bond of Corroboration. 


KNOW all men by theſe preſents, me 
A. B in C. Whereas Iby my bond 
dated the =—— day of —— 
years, (for the cauſes therein ſpecified,) 
bound and obliged me, my heirs, execu- 


tors, and ſucceſſors, to make payment to 
C. D-— in E. his heirs, executors, or 
aſſignees, of the ſum of 


— pounds 
Sterling, and that at and againſt the term 
of Whitſunday then next; with — 
pounds money foreſaid of penalty and li- 
quidate expences in caſe of failzie'; to- 
gether alſo with the due and ordinary an- 
nualrent of the ſaid principal ſum, from 
the ſaid to the 
ſaid term of payment, and yearly, term- 


day of 


ly, and proportionally thereafter, during 
the 
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the not payment; as the ſaid bond more 
fully bears. As alſo, the ſaid C. 5 
by his bill, dated the day of —— 
drawn by him upon, and accepted by 
me, ordered me after date, to 
have paid to him or order, the ſum of 
pounds Sterling for value, as the 
{aid bill bears. And likewiſe I the ſaid 
A. B-—- am juſtly reſting, owing, and 
addebted to the ſaid C. D the ſum 
of 


mencing the 


conform to accompt com- 
and 
ending the day of laſt ; 
as the faid accompt alſo bears. And 
whereas the foreſaid principal ſum of 
pounds Sterling, and annualrent there- 
of from and ſince the day of —— 
contained in, and due by the bond above 
mentioned, and the foreſaid other prin- 
<ipal ſum of and annualrent there- 


day of 


A 3 of 
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of from and ſince the — day of —— 
when the ſame fell due, contained in the 
bill above - mentioned, and the foreſaid 
contained in 


third principal ſum of 
the accompt before mentioned, are whol- 
ly reſting, owing, and unpaid ; which 
two principal ſums contained in the ſaid 
bond and bill, with the annualrents due 
thereon, with the foreſaid ſum of 
contained in the accompt before recited, 


being accumulated, do extend, at the 


date hereof, to the ſum of ——— pounds 
Sterling. And ſceing the ſaid C. D. is 
willing, at my deſire, to delay the pay- 


ment of the ſaid accumulated ſum until the 
term of payment after mentioned, upon 
my granting theſe preſents, Therefore, 
- without prejudice of the bond, bill, and 
accompt above recited, . but in further 
corroboration thereof, wwit ye me to be 

bound 
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bound and obliged, as I by theſe preſents 
bind and oblige me, my heirs, executors, 
and ſucceſſors, to make payment to the ſaid 
C. D. his heirs, executors, or aſſignees, of 
the foreſaid accumulated principal fum of 
Sterling, betwixt the date here- 
of and the term of Martinmas next to 
come, with the ſum of 


money 
foreſaid of penalty and liquidate expen- 
ces 1n caſe of failzie, together alſo with 
the due and ordinary annualrent of the 
faid accumulated principal ſum from the 
date hereof to the term of payment above 
written, and thereafter yearly, termly, 
and proportionally, during the not pay- 
ment thereof; without prejudice always 
to him to ſuit and uſe all manner of di- 
ligence and execution hereupon, or upon 
the ſaid bond, bill, and accompt, or both, 

1 after 
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after the ſaid term of payment. Regi- 
ſtration. 


OBSERVATIONS. 


The accumulating of principal ſums 
and intereſt into one principal ſum, bear- 
ing intereſt, and making accompts to bear 
| Intereſt, are the moſt common cauſes of 
taking bonds of corroboration. Where 
the debtor is willing, they may ſometimes 
alſo ſave the trouble and expence of a 
decreet conſtituting a debt ; they may be 
granted, by perſons after majority, of 
bonds, &c. entered into by their tutors, 
or by themſelves and their curators in 
their minority, to ſerve for a ratification 
thereof, and bar revocation within the 
gquadriennium utile, a term of four years 

after 


1 
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after majority allowed by law within 
which to revoke deeds done to their pre- 
judice in minority; or, they may be 
granted by an heir to a tailzied eſtate, 
who is not liable for the debts of his pre- 
deceſſor in that eſtate, unleſs he, by ſome 
act or deed of his own, oblige himſelf to 
pay them. 


In caſe of a bond of corroboration by 
a perſon after majority, it will be in theſe 
terms: Be, &c. me A. B. in 
C. Whereas J. E. my mother, and F. 
G. of two and a quorum of the 
* tutors nominated to me by J. B. late 
* of —— my father, by their bond, 
dated,“ & c. (narrate it; —or whether 


the tutors were nominate of law, or da- 
tive; ) and which ſums contained in the 
* faid bond were applied to my uſe and 

© advan» 
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advantage. And ſeeing,* &c.——Or, 
* Whereas I by my bond dated, &c. with 
* conſent of J. E. my mother, and F. G. 
© of two and a quorum of the 
* curators nominated to me by J. B. late 
of my father, &c. And a bond 
by an heir of tailzie will begin thus: 
« Be, &c. me A. B. of C. ſon and heir of 
© tailzie and proviſion, ſerved and retour- 
© ed to the deceaſed J. B. of C. Whereas 
* the ſaid J. B. my father, by his bond, 
Xe. And ſeeing, &c. 


Bondof Interdiction. 


InTERDICTION is a legal reſtraint, 
laid upon a perſon who is profuſe, pro- 


digal, or liable to be impoſed upon, from 
ſigning any deed to his prejudice, without 
| the 
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the conſent of his interdictors. It is ei- 
ther voluntary or judicial. A voluntary 
interdiction proceeds on a bond by the 
perſon, wherein he obliges himſelf to do 
no deed which may affect his eſtate with- 
out the conſent of certain friends therein 
mentioned ; and it may be taken off by 
a ſentence of the Court of Seſſion, de- 
claring either that there was no ſufficient 
ground for it, or that the party is now 
become rei fuae providus ; or by the joint 
act of the perſon interdicted, and his in- 
terdictors agreeing to take it off; or where 
the bond requires a certain number as a 
quorum, or is for a certain period, the 
reſtraint is taken off when the number is 
diminiſhed by death, or the period expi- 
red. A judicial interdiction is impoſed 
by a ſentence of the Court of Seſſion, on 
an action brought by the neareſt of kin 


to 


— 
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to the party ; or, from the nobile officium 
of the court when they perceive, in the 
courſe of an action, that any of the liti- 
gants appear ſubje& to impoſition,” This 
ſort muſt be taken off by the ſame au- 
thority that impoſed i it. 


An imterdiction muſt be publiſhed by 
raiſing letters of publication of interdic- 
tion thereon, which paſs of courſe, like 
hornings or mhibitions, and by executing 
them againſt the perſon interdicted, and 
at the market-croſs of the juriſdiction 
where the perſon reſides, and regiſtration 
thereof with the executions, both in the 
books of the ſhire where he lives, and 


his lands lie; or, in the general regiſter 
at Edinburgh, within forty days after pu- 
blication. They at preſent affect only 
heritage, and do not extend to moveables. 

The 


Bond. 13 


The form of a bond of interdiction 
may be as follows: 


Know all men by theſe preſents, That 
I A. B. of C. being ſenſible of the eaſi- 
neſs and openneſs of my diſpoſition, where- 
by I am expoſed to the devices and ſoli- 
citations of deſigning men, and repoſing 
entire confidence in the friendſhip and 
integrity, knowledge and experience, of 
the perſons after named, for aſſiſting me 
in the management of my affairs, haue, 
for the better preſervation of my family 
and eſtate, interdicted, and hereby do in- 
terdi myſelf fampliciter, to C. D. in E. 
F. G. in H. and J. K. in L. or ſurvivors 
or ſurvivor of them, any two of which 
perſons accepting and ſurviving, I hereby 
declare to be a quorum while more than 
two are alive, and after the deceaſe of a- 


B ny 


14 Bond,. 


ny of the ſaid perſons, the furvivors or 
ſurvivor, during the ſpace of thirty years 
next after the date hereof: And I bind 
and oblige myſelf, during the ſaid ſpace, 
neither to ſell, gift, impignorate, nor diſ- 
pone any of the lands, or other heritages 
whatſoever, belonging to me, or any part 
thereof; nor to grant any diſpoſitions, 
infeftments of annualrent, aſſignations, 
reſignations, renunciations, or other rights 
or ſecurities of the ſame ; nor to ſet tacks 
or rentals thereof, nor to grant any other 
right thereto, or ſecurity thereon, redeem- 
able or irredeemable, to any perſon or 
perſons ; alſo, not to execute any obli- 
gations, contracts, or other deeds for any 
ſum of money, or bargain whatſoever ; 
nor to bind or enact myſelf as cautioner 
or ſurety for any perſon or perſons upon 


any cauſe or occaſion whatſoever: And 
in 
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in general, to do no fact or deed, direct- 
ly or indirectly, whereby the ſaid lands, 
heritages, or other ſubjects belonging to 
me, may be anywiſe evicted or adjudged 
from me, or burdened or affected any 
manner of way, without the ſpecial ad- 
vice and conſent of the ſaids C. D. F. G. 
and J. K. or quorum foreſaid, had or 
obtained thereto in writing; declaring 
hereby, that all alienations, impignora- 
tions, diſpoſitions, infeftments, tacks, con- 
tracts, obligations, or any other writs or 
deeds whatſoever to be granted by me 
without the conſent of the ſaid perſons, 
or quorum foreſaid, adhibited thereto, 
ſhall. be null and void, and of no avail, 
force, ſtrength, or effect; and I agree that 
letters be raiſed hereupon for publication 
hereof, and that the ſame, and executions 
thereof with theſe preſents, be regiſtered 

B2 in 
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in the general or particular regiſter of in- 
| ' Hibitions, interdictions, & c. And for more 
| ſecurity, I alſo conſent to the regiſtration 
hereof in the books of council and ſeſ- 
fion, or others competent, therein to re- 
main for preſervation, et ad futuram rei 
memoriam ; and thereto conſtitute 


my procurators, &c. In witneſs, &«c. 
A perſon may be named * fine quo non 


* while in life,” ' here as well as in a no- 
mination of tutors and curators, 


TTY, | 


Diſpgſition of Moveables. 


F Avmc, in the other part of this 
work, defined moveables, and 
treated of the manner of tranſmiſſion 
thereof from the dead to the living, whe- 
ther by law, or by deſtination of the pro- 
prietor: It remains to ſay ſomething of 
the method of acquiring and conveying 
the property of them inter vivos. 


If we conclude, that the uſeful ani- 
mals, in the firſt ages of the world, ſtray- 
B 3 ed 
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ed about wild, then the firſt occupant, 
or he who caught, tamed, and fed them, 
would acquire a property therein ; either 
by the ſimple right of occupancy, accor- 
ding to ſome writers, or according to 0- 
thers, as having, by his own labour and 
induſtry in ſo doing, acquired a natural 
right thereto. This property would paſs 
from ſuch perſon. by tradition and poſ- 
ſeſſion ; or, as the ideas of property were 
then very faint, by allowing them to re- 
turn to the original liberty, and neglect- 
ing them for any conſiderable length of 
time, they would become the property of 
the next occupant. I radition - when for 
A valuable conſideration, and where the 
quantity was conſiderable, would be made 
before a great concourſe of people; a 
practice which is till obſerved. in this 
kingdom in the ſale and delivery of the 

| ſtocking 
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ſtocking in a ſheep farm; and which hap- 
pens daily in the ſale of cattle in a publie 
market. With regard to the other caſe, 
of cattle ſtrayed from the owner ; by the 
feudal ſyſtem, introduced by the Goths 
and Vandals on their overthrowing the 
Roman empire, to ſecure their conqueſts, 


and adopted by moſt of the princes of 
Europe, the King 1s conſidered as the ſu- 


preme lord of all the lands in the king- 
dom; the proprietors as his tenants the 
tenants as the landlords ſervants, who 
have a certain part of the ſtock or crop 


for their trouble and management, and 


or the reſt held to be the maſter's or land- 
ae lord's. This is moſt obvious in rent paid 
le in kind. From this arifes the right of 
a hypothec ; and this general principle of 
is law, that cattle ſtrayed for which no own- 
We er can be got within year and day after 


8 adver 
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advertiſement, falls to the King, or others 
having his grant. 


With reſpe& to moveable goods, ſuch 
as houſehold furniture, or other work- 
manſhip, he who makes them of materi- 
als of his own becomes proprietor, or e- 
ven he who makes them of materials com- 
mon to all, for the reaſon of occupancy 
of the materials, beſides ſuperadding his 
own labour and ingenuity in forming 
them. If a man ſhould make a piece of 
workmanſhip of materials belonging to 
another, it is held that, in general, the 
right to the materials draws the work- 
manſhip after it as an acceſſory; yet this 
rule has admitted of ſome exceptions, as 
paintings drawn on another man's board 
or canvas, in conſideration of the excel- 
lency of the art, and writing on another 

man's 


*. | 
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man's paper or parchment for the ſame 
reaſon, and becauſe, in theſe caſes, the 
workmanſhip greatly exceeds the mate- 


rials. 
by 


In moveables which practice has con- 
ſidered as liable to paſs from hand to 
hand by private bargain, as a ſmall par- 
cel of cattle, or a piece of workmanſhip, 
the natural poſſeſſion with the opinion of 
property therein, is ſufficient without any 
written title. Houſehold furniture, ſheep, 
and other cattle, and inſtruments of huſ- 
bandry, are ſometimes included in a dil- 
poſition, which is not complete without 
poſſeſſion. An inſtrument of poſſeſſion 
is frequently taken thereon in the hands 


of a notary- public; but the conveyance 
is not effectual if the natural poſſeſſion is 
retained by the diſponer, and cannot 

hurt 
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hurt his creditors ; but, in a queſtion with 
them, is deemed colluſive, and granted 
in truſt for the diſponer himſelf. The 
general practice, with reſpect to the ſale 
of ſtocking, being, as before obſerved, 
that it is gathered together, ſold, and de- 
livered, before a number of people pre- 
ſent thereat, and indeed neceſſary for the 
gathering and aſſortment thereof, and the 
entering to the natural poſſeſſion, and 
granting ſecurity. for the price, completes 
the right or conveyance. It will there- 
fore occur, that a diſpoſition of ſtocking 
ean. ſeldom. happen. The purchaſe at a 
public ſale or roup, of articles of houſe- 
hold furniture followed by the natural poſ- 
ſeſſion, is alſo ſufficient. In the fale by 
private bargain of a perſon's whole houſe- 


hold furniture, writing is generally uſed 
for the conveyance, as this is a caſe which 
more 
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more ſeldom happens, ſtocking being ge- 
nerally bought by the incoming from the 
outgoing tenant z but furniture common- 
ly tranſported from one houſe to another. 
Draught horſes and inſtruments of huſ- 
bandry are alſo often diſponed along with 
houſehold furniture. 


Diſpeſition of Moveables. 


Know all men by theſe preſents, That 
I A. B. in C. for a certain ſum 


of money inſtantly advanced and paid to 
me by C. D. in E. have ſold, diſ- 
poned, and made over, and do hereby 


fell, diſpone, convey and make over to 


and in favour of the ſaid C. D. his heirs, 
executors, or aſſignees, all and whole my 
bouſehold-pleniſhing, braſs, copper, pew- 
ter, iron and timber-work, and generally 

my 
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my whole other furniture and pleniſhing 


of whatſoever kind, nature, or denomi- 


nation the ſame be, pertaining or belong- 
ing to me, and in my cuſtody and poſſeſ- 
ſion, within my dwelling-houſe of 


. 


and whole horſes and inſtruments of huſ- 
bandry of whatever kind or denomination 
the ſaid inſtruments of huſbandry may 
be, upon my poſſeſſion of per- 
taining to me, (a) all ſpecified and con- 
tained in a particular inventory of the 
ſaid pleniſhing and houſehold furniture, 
horſes, and inſtruments of huſbandry, ſub- 
ſcribed by me of the date hereof, as rela- 
tive hereto, and which inventory is de- 
clared to make a part hereof, with all 
right or intereſt I have, or can pretend 
thereto: Surrogating and ſubſtituting 
the ſaid C. D. in my full right and place 
of the premiſſes, with power to him to en- 


t. 
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ter to the poſſeſſion thereof, ſell, uſe, and 
diſpoſe thereupon, and generally every 
other thing thereanent to do that I could 
have done before granting hereof : Which 
diſpoſition I bind and oblige me to war- 
rant from my own facts and deeds alle- 
narly, done, or to be done, in prejudice 
hereof : And I conſent to the regiſtration 
hereof in the books of council and ſeſ- 
ſon, or others competent, therein to re- 
main for preſervation, and if needful, 
that all execution neceſſary, in form as 
effeirs, paſs hereon; and thereto conſti- 
tute my 
procurators, &c. In witneſs, &c. 


(a) You may here inſert the particulars 
of the pleniſhing, horſes, and inſtruments 
of huſbandry, and introduce them by 
ſaying, * and particularly without preju- 

C * dice 
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dice of the generality foreſaid, and then 
fay, * — tables, —— chairs, &c, — 
* ploughs, carts, —— harrows, with 
© their whole furniture,“ &c. and ſo on to 
© with all right or intereſt I have, or can 
pretend thereto. Surrogating,” &c. and 
then go on as in the example given, to 
the end. 


As to the docqueting of the inventory, 
and ſtamp duty neceſſary therefor, /ee 
Tit. of Contratts of Sale, in the other vo- 


lume. 


If an inſtrument of poſſeſſion is to be 
taken thereon by a notary- public, unleſs 
poſſeſſion can be given by the diſponer 
pPrapriis manibus, it is neceſſary, before, In 
witneſs, &c. to inſert the following pre- 


cept of poſſeſſion. And to the effect 
| © the 


) 

1 
d 
0 


* 
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* the faid C. D. may be put in the actual 
and corporeal poſſeſſion of the faid houſe- 
* hold-plenifhing, horſes, and inſtruments 
© of huſbandry, above diſponed, I by theſe 
* preſents make, conſtitute, and ordain 
* you | 

and each of you, conjunctly and ſeve- 
* rally, my lawful procurators, to the ef- 
fect under-written, requiring you, upon 
© ſight hereof, to paſs to my dwelling- 
© houſe of and poſſeſſion of 
* where the faid houſehold-pleniſhing, 
and others above diſponed are, and there 
give and deliver to the faid C. D. real, 
actual, and corpoxeal poſſeſſion of all 
© and whole the ſaic houſehold-pleniſh- 
© ing, horſes, and inſtruments of huſ- 
* bandry, above diſponed, contained in 
* the inventory above ſpecified, and that, 
by delivering to the ſaid C. D. or his 


C 2 certain 
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certain attorney, in his name, ' beater 
© hereof, of ſome parcels or pieces of : 
the ſaid. houſehold furniture, and in- a 
* ſtruments of huſbandry, with one of 
the ſaid horſes by the ear, as ſymbols , 
for and in name of the whole, as uſe is: 
And this in nowiſe'ye leave undone, 
The which to do, I commit to you, and 
each of you, conjunctly and ſeverally, 
* my full power by theſe preſents.” In 
witneſs, &c. Subſcription clauſe, If 
the particulars are mentioned in the diſ- 
-. poſition, leave out the words contained 
in the inventory above ſpecified,” in the 
precept. | 


tis 


Bond and diſpoſition of moveables goes 
on, I A. B. in C. grant me to be juſtly 
* reſting owing to C. D. &c.* (to clauſe 


of regiſtration in the bond, before which 
it 


— — — —— —ꝛ — — — — 


— — ———— ů ů 


— — 
— 


| 
| 
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it adds), And for the ſaid C. D. his 
further ſecurity and more ſure payment 


© of the ſaid principal ſum, intereſt, and 
penalty, I hereby ſell, diſpone,” &c.—as 


in the preceding—or inſert any particular 
moveables agreed on. Or ſuch diſpoſi- 
8 tire clauſes may be added to a bond of 
relief, or of corroboration. 


1 


Aſfignations, 


HE difference between a diſpoſition 
and an aſſignation is, that a diſpo- 
fition is an original grant, conveyance, 


right, or ſecurity ; an aſſignation is not 


ſo much a further conveyance of the 
thing mentioned in the original grant, 
&c. as a conveyance of the right thereto, 
or grant itſelf. That this is the caſe is 
evident from this conſideration, that, 
though there may be an vſlignation of a 
diſpoſition, the reverſe can never happen. 


A 
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A diſpoſition, as before obſerved, is 
completed by poſſeſſion ; an aſſignation 
by intimation to the party who made the 
original grant, conveyance, right, or ſe- 
curity, that it is transferred, by the per- 
ſon to whom it is granted, to a third par- 
ty, the aſſignee. | 


This intimation, if regularly made, is 
by inſtrument taken by the aſſignee or 
his procurator in the hands of a notary ; 
yet the law admits other notification as. 
equivalent, where the notice given to the 
debtor of the aſſignment is equally ſtrong. 
Thus a charge of horning, or proceſs 
raiſed, at the aſlignee's inſtance againſt 
the debtor ;—the debtor's promiſe of pay- 
ment by letter, —payment of rents or in- 
tereſt are ſufficient to ſupply the place'of. 
intimation. Poſſeſſion is alſo equiyalent- 

to 
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to intimation of an aſſignation to a tack, 
6r of moveable articles. 


Delivery of the aſſignation to the aſſig- 
nee, or to a third perſon for his behoof, 
is alſo neceflary ; for (like moſt part of 
other writings) it is of no force while the 
granter keeps it in his poſleſſion : But re- 
giſtration of a deed is equivalent to de- 
livery ; and an extract is the ſame as the 


principal aſſignation for intimation, or 


any other purpoſe whatever. 


Afſuguation of a Bill and Diligence. 


Be it known to all men by theſe pre- 
ſents, that IL, C. D. merchant in E. Where- 
es 1 by my bill, dated the day of 
dran by me upon, and accepted 

by 
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after 


4 


by A. B. in C. ordered him 
date, to have paid to me or order the ſum 


of 
bill was duly proteſted for not payment, 
&c. and the proteſt regiſtered in the ſhe- 
riff. court books of the day 
of we a). And now ſeeing that D. 
E-—— in F. hath made payment to me 


pounds Sterling, for value; which 


of the foreſaid principal of and 
intereſt thereof, extending, at the date 
hereof, to the ſum of (5) with the 
expence of proteſting the ſaid bill and 


regiſtrating the proteſt ; whereof I grant 


receipt, renouncing all objections to the 
contrary ; therefore have made and con- 
ſtituted, as I hereby make, conſtitute, and 
ordain the ſaid D. E. his heirs and dona- 
tors, my lawful ceſſioners and aſſignees, 
not only in and to the foreſaid principal ſum 
of —— contained in, and due by the faid 

bill, 
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bill, with the intereſt thereof ſince the 
fame became due, and till payment, and 
expences of proteſting and regiltrating 
but alſo in and to the foreſaid bill and regi- 
ſtrate protelt (c) themſelves, whole force 
and effect thereof, with all that has fol- 
lowed, or is competent to follow there- 
on; ſurregating and ſubſtituting the ſaid 
D. E. and his foreſaids, in my full right 
and place of the premiſes, with power to 


him to intromit with, uplift, and receive 
the ſums of money above aſſigned; and, 
if needful, (d) to call, charge, and pur- 
ſue therefor, as accords of the law; and 
generally every other thing.thereanent to 
do that I could have done myſelf at any 
time before granting hereof ; which aſ- 
ſignation I bind and oblige me to war- 
rant from my own facts and deeds alle- 


natly, done, or to be done, in prejudice 


hereof. 
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hereof. And having herewith delivered 
up to the faid D E. the foreſaid bill and 
regiſtrate proteſt, I conſent to the regi- 
ſtration hereof in the books of council 
and ſeſſion, or others competent, therein 
to remain for preſervation, and, if need- 


ful, that all execution neceſſary in form 
as effeirs, paſs hereon, and thereto con- 
ſtitute 

my procurators. In witneſs, &c. 


(a) If regiſtrate in the books of coun- 
cil and ſeſſion, ſay, regiſtrate in the books 
* of council and ſeſſion the —— day of 
6 ans 

If horning and caption have been rai- 
ſed on the bill and proteſt, ſay, after let- 
ter (a), Whereupon I raiſed letters of 
* horning, dated and ſigneted the —— 

* and 
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and —— days of ———, and year 
foreſaid; in virtue whereof the ſaid A, 
B. was charged, and having failed to o- 


© bey the charge, caption followed againſt 
* him, which is dated and ſigneted the 
— day of „ &e. 


* inhibition is alſo raiſed and 
uſed, in which caſe add, And on which 
© bill and proteſt 1 alſo raiſed letters of MW *<1 


© inhibition, which are dated and ſigneted er 
© the day of —— in the ſaid year, MW * c 
© and which were execute againſt him the Ne 


* ſaid A. B. and the lieges, and with the MW <1 
© executions thereof duly recorded in the WW *t 


« regiſter of inhibitions, &c. kept for the 


© ſhire of ——— (or, in the general re- 

© gilter of inhibitions, &c. kept at Edin- an 
*burgh) the — day of —— and 

© year above written.” 


f At / nal 
/ 
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— 


At letter (6), inſtead of © expence of 
© proteſting the ſaid bill, and regiſtrating 
the proteſt,* &c. ſay, and expences of 
« diligence raiſed thereon, amounting to 
but alſo in and to the ſaid bill, 
« regiſtrate proteſt,” and at letter (c), add, 


letters of horning, caption, inhibition, 
and executiofls thereof themſelves, whole 
© force,” &c. ; and at letter (d) * and if 
* needful, to put the diligence already 
* raiſed in execution againſt him, and to 
* call, charge, and purſue therefor, as ac- 
* cords of the law, either in my name or 
* his own; and generally every other 
* thing,” &c. 


Aſſignation of a bond narrates the bond, 
and goes on as above, mutatis mutandis. 


A bond may ſometimes have an aſſig- 
nation in the end of it; in which caſe, 
D go 
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go on as in a bond and diſpoſition, till you 
come to the diſpoſitive part, and then go 
on with the afignation. And in exam- 
plification I have added the following 
form. 


Bond and Aſig nation f an Annuity. 


I, E. G. alias H. ſiſter- german of the 
deceaſed I. G. merchant in — and 
ſpouſe of W. K. at J. grant me, by theſe 
preſents, to be juſtly reſting owing to C. 
D. merchant in E. the ſum of —— tu 
pounds Sterling, renouncing all objections an 


or exceptions to the contrary ; which ſum 15 

of ——— I hereby bind and oblige me, — 

my heirs, executors, and ſucceſſors what- W by 

ſoever, thankfully to content and pay to MW G. 

the ſaid C. D. his heirs or aſſignees, be- wi. 
twixt 


'0 


1 
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twixt the date hereof and the term of 
Martinmas next to come, with one fifth 
part more of the ſaid principal ſum of 
penalty and liquidate expences in caſe of 
failzie; together alſo with the due and 
ordinary annualrent of the faid principal 
ſum from and fince the — day of 
laſt, till the ſaid term of payment, and 
yearly, termly, and proportionally there- 
after, during the not payment thereof: 
And for the ſaid C. D. his further ſecu- 
rity and more ſure payment of the ſaid 
principal ſum, I hereby make and conſti- 
tute him the ſaid C. D. my undoubted 
and irrevocable ceſſioners and aſſignees, 


not only in and to a liferent annuity of 
—— pounds Sterling, provided to me 
by the ſettlement of the ſaid deceaſed I. 
G. my brother, in favour of his 
widow, and others his diſponees, dated 

D d the 
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the payable to me, ex- 
cluſive of my huſband's jus mariti, and 


day of 


that for all years and terms bygone reſt- 
ing unpaid, and alſo for all years and 
terms to come during my life; at leaſt, 
in and to as much thereof as will com- 
pletely ſatisfy and pay the ſaid C. D. and 
his foreſaids, the foreſaid principal ſum, 
annualrent, and penalty before mention- 
ed, if incurred, but alſo in and to the ſaid 
ſettlement itſelf, ſo far as I have right 
thereby, whole clauſes and obligements 
therein contained in my favours, and all 
action and execution competent thereon ; 
ſurrogating and ſubſtituting the ſaid C. D. 
and his foreſaids, in my full right, title, 
and place of the premiſſes; with power 


to him ro. do every thing thereanent that 
J could have done before granting here- 
of: Which aſſignation I bind and oblige 
me 


te 


8 
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me to warrant from my own fact and deed 


done or to be done in prejudice hereof. 
Regiſtration. 


It is imagined there ſhould, before the 
regiſtration clauſe, be a clauſe of delive- 
ry of any writings, ſuch as an extra& of 
the ſettlement, which the perſon granting 
the aſſignation has to ſhow - for the life- 
rent annuity, for making this right effec- 
tual, or a power to recover and receive 


them; to be uſed till the aſſignee ſhould 
recover payment. | 


A. diſcharge likewiſe ſometimes con- 
tains an aſſignation. See Diſcharges. 


D 3 Aſſignation 
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Afirnation 5 in truſt for leading an Ad- 


judication. 


When more creditors than one intend 
to adjudge a perſon's eſtate, they fre- 
quently, to ſave expences, aſſign their 
grounds of debt, in truſt, to one of their 
own number, that he may lead one ad- 
judication for the whole: This may be 
done either by a ſimple aſſignation of the 
ground of debt and diligence, and a back- 
bond expreſſing the purpoſe of convey- 


ing and the truſt, and obliging to denude 


when required; or the aſſignation may 
mention the purpoſe for which it is grant- 
ed, and the truſt, &c. itſelf. The form 
of ſuch aſſignation is as follows: 

Be 
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Be it known to all men by theſe pre- 
ſents, That I, A. B. of C. Whereas (here 
narrate the bond, bill, or other ground 
of debt and diligence ;) and ſeeing the ſaid 
Sterling, (and if a 
of liquidate penalty and an- 


principal ſum of 
bond) 
nualrents of the ſaid principal ſum of 
ſince the | 
all juſtly reſting owing, and that it will 
be neceſſary to uſe diligence on the above 
ground of debt againſt the ſaid C. D. 
(the debtor) and that G. H. in I. as cre- 
ditor likewiſe to the ſaid C. D. intends to 
uſe diligence againſt him the ſaid C. D. 
upon the ground of debt due to him; 
and that, for preventing unneceflary char- 
ges, the ſaid G. H. is content to accept 
of the aſſignation under - written, in truſt, 
to the effect the like diligence may be u- 
ſed by him in the above ground of debt 

due 


day of —— are 
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due to me as aforeſaid: Therefore wit'ye 
me to have made, conſtituted, and or- 
dained, as I hereby make, conftitute, and 
ordain the ſaid G. H. my lawful and un- 
doubted ceſſioner and aſſignee, ot only in 
and to the ſaid ſum of Sterling, 

of liquidate penalty, and annualrent 
of the ſaid principal ſum reſting ſince the 
term of contained in the ſaid 
bond; but alſo in and to the ſaid bond it- 
ſelf, and all that has followed or may fol- 
low thereon, o the end the ſaid G. H. 
may carry on diligence by adjudication 
or otherwiſe, on the ſaid ground of debt 
due to me as aforeſaid; declaring always 
that the ſaid G. H. ſhall be bound and o- 
bliged, as by acceptation hereof he binds 
and obliges himſelf, his heirs, executors, 
and ſucceſſors whatſoever, to retrocels 


me, my heirs and aſſignees, in the full 
right 
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right of the ſaid debt due to me, and to 
convey the decreet of adjudication, and 
other diligence to follow thereon, to me 
and my foreſaids, in ſo far allenarly as 
concerns or may be extended to the a- 
bove debt ; and that, whenever they ſhall 
be required by me and my foreſaids, up- 
on payment of a proportional part of the 
expences of obtaining the ſaid decreet of 
adjudication, and other diligence to fol- 
low thereon, effeiring to the ſaid ſums 
due to me, in manner above mentioned. 
And I conſent to the regiſtration, &c. (for 
preſervation and execution, and ſubſcrip- 
tion clauſe.) 


Tranſ 


Tranſlation. 


Tranſlation. 


When the perſon to whom an aſſigna- 
tion is granted, conveys the right aſſigned 
to him, with his aſſignation thereto, to 
another perſon, this conveyance is term- 
ed a Tranſlation, The form of one fol- 
lows : 


Be it known to all men by theſe. pre- 
| ſents, That I, D. E. in F. Whereas A. B. 
in C. by his bond dated bound 

and obliged him, his heirs, executors, 
and ſucceſſors, to have paid to C. D. in 
E. his heirs, executors, or aſſignees, the 
ſum of pounds Sterling of princi- 
pal, againſt the term of then next, 
with 
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with the ſum of of liquidate penal. 
ty in caſe of failzie; together alſo with 
the due and ordinary annualrent of the 
ſaid principal ſum from the term of — 
then laſt, to the ſaid term of payment, 
and yearly, termly, and proportionally 
thereafter, during the not payment, as 
the ſaid bond in itſelf more fully bears ; 
in and to which bond and ſums of mo- 


ney therein contained, I have right from 
the ſaid C. D. by aſſignation in my fa- 
yours, dated the of laſt, as 
the ſaid aſſignation bears. And now ſee- 
ing G. H. in I. has made payment to me 


of a certain ſum of money equivalent to 
the ſums after mentioned, whereafI grant 


the receipt, renouncing all objections to 
the contrary. Therefore, wit ye me to 
have aſſigned, transferred, and made over, 
as I by theſe preſents % ign, transfer, and 

make 
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make over to, and in favour of the ſaid G. 


H. his heirs, executors, or aſſignees, not 


only the foreſaid principal ſum of 
contained in the bond above narrated, 
and annualrent thereof reſting unpaid, 
ſince the ſame fell due, and in time co- 
ming, during the not payment of the 
ſame, with the penalty in the faid bond; 
but alſo in and to the faid bond and aſſig- 
nation foreſaid, themſelves, whole force, 
ſtrength, and effect thereof, with all that 
has followed or may follow thereon: 
Turning and transferring the premiſſes 
from me and my forefaids 0 and in fa- 
yours of the faid G. H. and his above 
written, whom J hereby ſurrogate and 
ſubſtitute in my full right and place of 
the premiſſes, with full power to him and 
his foreſaids to intromit with, uplift, and 
recover the ſums of money hereby con- 


veyed, 


be 
na 


* * Ms K Bas 
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veyed, diſcharge or transfer. the ſame ; 
and generally every other thing therea- 
nent to do that I could have done before 
granting hereof : Which tranſlation above 
written I bind and oblige me and my 
forelaids to warrant from my own facts 
and deeds done or to be done by me 
prejudicial hereto ; and I have herewith 


g- delivered up to the ſaid G. H. the bond 
©, above narrated, and aſſignation thereto 
at in my favour, to be kept and uſed by 
: him and his foreſaids at pleaſure. And 
les conſent to the regiſtration, &c. (for pre- 


ſervation and execution.) 


This, as well as an aſſignation, muſt 
be delivered and intimated to the orig i- 
nal granter of the right or bond. 


on- — A 


— 


50 Tranſlation. 


A further conveyance by the perſon to 


whom a tranſlation is granted, if ſuch caſe ot 
ever happens, will differ in nothing ex- ci 
cept narrating the tranſlation ; and as the ar 
title or backing is none of the eſſentials, Nat 
it may bear any title, as conveyance, &c, Ml , 
pe 

it! 

Retroceſſion. th 

ex 

When the perſon to whom an aſſigna- 1 
tion is granted, denudes himſelf in favour ſa 
of the perſon who granted it to him, this fe 
writing is termed a Retroceſion. The P 
form of one follows: de 
_ 


Be it known to all men by theſe preſents, ur 
me D. E. in F. (narrate the bond or o- an 


ther original right) and whereas the ſaid WM 7” 
c. an 
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C. D. by aſſignation ſubſcribed by him, 
of date 
cified, made and conſtituted me, my heirs 


for the cauſes therein ſpe- 


and donators, his lawful ceſſioners and 
aſſignees, not only in and 10 the ſaid ſum 
of — of principal, with annualrent and 
penalty, but alſo in and to the faid bond 
itſelf, -whole clauſes and obligements 


therein contained, with all diligence and 
execution competent to follow thereon ; 
as the ſaid aſſignation, of the date fore- 
ſaid, in itſelf more fully purports. And 
ſeeing the ſaid aflignation was granted by 
the ſaid C. D. to me only in truſt for his 
behoof, upon my promiſing to denude 


myſelf thereof in his favour, in manner 
under- written: Therefore to have reponed 
and retroceſſed, as I by theſe preſents re- 
fone and retroceſs the ſaid C. D. his heirs 
and aftignees, in his own right and place 

E 2 | of. 
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of the ſaid principal ſum of — Ster. 
ling, with annualrent and penalty due to 
him by the ſaid bond, and of the faid 
bond itſelf, and whole clauſes and oblige- 
ments therein contained, with all that has 
followed or is competent to follow here. 
upon: _ Surrogating and ſubſtituting the 
ſaid C. D. and his foreſaids, in my full 
right and place of the premiſſes, with 
full power to him and his foreſaids to in- 
tromit with, uplift, and receive the ſaid 
ſums, and if needful, to call, charge, and 
purſue therefor, according to law, and 


upon payment in whole or in part, re- 

ceipts and diſcharges to grant, which ſhall 

be ſufficient to the receivers, and gene- 

rally to do every other thing concerning te 

the premiſſes, which he could have done i 

before granting the ſaid aſſignation, or 1 a 

could have done by virtue thereof before 
granting 


aid 


1as 


the 
ull 


11d 


ne 


re 
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granting this retroceſſion, which I oblige 
nie, my heirs and ſucceſſors, to warrant 
from my own facts and deeds, done or 
to be done, ih prejudice hereof : And ha- 
ving herewith delivered up to the faid 
C. D. the foreſaid aſſignation and bond 
to be kept and uſed by him as his own 
proper evidents in time coming, I con- 
ſent to the regiſtration, &c. (for preſer- 
vation and execution.) 


OBSERVATIONS. 


1. This right ought alſo to be intima»- 
ted: But a fimple retroceſſion, without 
intimation, is ſufficient to denude one of 
an unintimated affignation or tranſlation. 


E 3 3. There 


* Netroceſſion. 


2. There may alſo be a tranſlation, or a 
retroceſſion of an aſſignation to a tack, by 
a tenant; or, to a tack-duty by an heri- 


tor; or, of any other right or ſecurity 
aſſigned. 


A —— A 


3. The cauſes of granting, and narratives 
of retroceſſions, may be different accor- 
ding to the nature of the rights retroceſ- 
ſed. In caſe of a bond and aſſignation, 
or other right granted in ſecurity, a re- 
troceſſion may follow a diſcharge of the 


debt, ſor ſecurity of the payment of which 
ſuch right was granted; or, may proceed 


on a narrative, that the creditor has re- 
ceived ſecurity for the debt with which 
he is ſatisfied; and therefore denudes 
himſelf of the aſſignation or tranſlation 
in ſecurity, and retroceſſes the granter of 
the aſſignation or tranſlation in his own 
right 
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right thereof: But, from the examples 
given, from which the general nature of 
ſuch writings may be gathered, they may 
eaſily be made out according to the cir- 
cumſtances of particular caſes: 


Diſpofutions and Aſſignations, 


From what has been before obſerved 
as to the nature of diſpoſitions and aſſig- 
nations, and the difference betwixt them, 
it will occur that the two following forms 
of writings partake of the nature of both, 
and ſhould properly be termed Diſpoſi- 
trons and Afſignations. 


2 
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Dihpoſition omnium bonorum by 4 
Perſon offering to ſuſpend on jura- 
tory caution. 


Where a ſufpender cannot, from low 
or ſuſpected circumſtances, procure un- 
queſtionable caution, the Lords of Seſ- 
ſion admit of juratory caution, (i. e. ſuch 
as the ſuſpender ſwears is the beſt he ean 
offer.) In this caſe, it is required by act 
of ſederunt 1682, that the perſon who 
intends thus to apply, ſhall intimate, by 
a notary, the day whereon- he is to pre- 
ſent the bill, and which muſt be within 
fix days after the intimation. When the 


bill is paſt, which is done by the whole 
court: 
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court in time of ſeſſion, or by three Lords 
in time of vacance ; the ſuſpender muſt 
alſo give in a diſpoſition of all his eſtate, 
real and perſonal, upon oath, to the cre- 
ditor charger, in-caſe he ſhall be found 
liable in the debt, at diſcuſſing the ſuſpen- 
ſion. The form of ſuch diſpoſition may 
be as follow: : 


Know all men, by theſe preſents, me A. 
B. in C. Whereas I was lately charged to 
make payment to C. D. in E. of the ſum 
of = ſaid to be contained in a (a) 
decreet obtained at his inſtance againſt 
me before 


upon the —— day of 


and in letters of horning follow- 
ing theregn, which are dated and ſignet- 
ed the of which 


day of 


charge I have preſented a bill of ſuſpen- 
lion to the Lords of Council and Seſſion, 
which 


* 
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which they have paſſed on juratory cau- 
tion. Therefore I the ſaid A. B. in terms 
of the act of ſederunt thereanent, and in 
ſupplement of the ſaid caution, diſpone, 
aſſign, and transfer to the faid C. B. his 
heirs or aſhgnees, all and ſandry lands, 
heritages, debts, and ſums of money, 
whether heritable or moveable, pertain- 
ing and belonging, or owing and addebt- 
ed to me by any perſon or perſons, with 
the vouchers and inſtruftions of the faid 
debts; diſpenſing with the generality 
hereof, and admitting and declaring the 
fame to be equally valid and ſufficient, as 
if every particular fum and ſubje& here- 
by conveyed were herein inſert; and that 
for the ſaid C. D. his ſecuritFand pay- 
ment of the ſaid debt and ſums above 
mentioned, in caſe it ſhall be found that 
1 am liable in payment thereof, after diſ- 

cuſling 
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cuſſing the ſaid ſuſpenſion, with full power 
in that event to do every thing thereanent 
which I could have done before granting 
hereof, Which diſpoſition I bind and 
oblige me to warrant from my own fact 
and deed to be done in prejudice hereof ; 
conſenting to the regiſtration hereof in 
the books of council and ſeſſion, or 0- 
thers competent, therein to remain for 
preſervation, and if EY that all exe- 
cution, &c. 


(a) If a bill, inſtead of a decreet, ſay, 
in a bill dated —— drawn by the 
* ſaid C. D. upon, and accepted by me, 
* payable — and which bill is pro- 
* teſted, and the proteſt recorded in; 
and in letters of horning, &c. 


Truſt - 


bo Diſpoſutrons 


U 


T ruſt-diſpoſition and Ag nation by a 


Debtor to certain Perſons for be- 
hoof-of his Creditors, | 


When a debtor finds his affairs ſo much 
involved that he cannot extricate himſelf, 
he commonly calls a meeting of his cre- 
ditors to conſider upon proper ſteps to 
be taken, with regard to his effeQs, for 
their payment, and offers a fair ſurrender 
thereof to ſuch perſons, and in ſuch man- 
ner, as they may appoint, The conſe- 
quence frequently is, a reſolution in a 


minute of the creditors preſent thereat, 
that the debtor ſhall diſpone his effects to 
truſtees for behoof of his creditors. This 
diſpoſition, however, is not effectual to 

prevent 
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prevent any creditor who does not ac- 
cede or agree thereto from taking feparate 
legal meaſures. In truſt-diſpoſitions of 
heritage, where the ſubjects are conſi- 
derable, a formal deed of acceſſion is made 
out. But, in moveables, the acceſſion 
may be inferred from the minutes of the 
creditors, or any other writing approving 
of, and concurring in the proceedings to 
be had in conſequence thereof, or from 
giring in the grounds of debt to the tru- 
ſtees or their factor, for the purpoſe of 
drawing the proportion of the funds. 


Be it known to all men by theſe pre- 
ſents, me A. B. in C. Forasmuchas 
lam juſtly owing and addebted to the 
icveral perſons after-named, the particu- 
lar ſums of money under-written, viz. to 


J. MC. of G. per bill — pounds - 
F ſhillings, 


G2 Di/poſitigns 
| ſhillings, to W. MK. in B. per bill — 
pounds, to A. MK. in G. per bill — 
pounds, to J. K. in W. of C. per bill 
—— pounds, to J. M*K. in C. per bill 
—— pounds; to J. MC. in G. per bill, 
pounds ſhillings; to W. MC, 
in M. per bill, — pounds; to J. B. 
there, per bill, pounds; to the chil. 
dren of the deceaſed A. C. in B. per bil, 
— pounds; to R. K. merchant in X. 
per bill, pounds — ſhillings ; to 
C. K. merchant in D. per bill, — 
pounds; to D. B. and Co, merchants it 
A. per bill, pounds ſhilling 
and pence ; to E. C. merchant there, 
per bill, pounds —— ſhillings ; 9 :n; 
J. W. Elder merchant in K. per bil ane 
— pounds —— ſhillings ; and to W af. 
S. merchant there — pounds, all Ster an 


ling money. For the further ſecuriſſi and 
ant 
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and more ſure payment of the debts due 
to my creditors above mentioned, or any 
others my juſt and lawful creditors that 
may poſſibly be here omitted, whom the 
truſtees after named ſhall aſſume into the 
benefit of this right and diſpoſition, in 
virtue of the powers after expreſſed, and 
for preventing the charges and expences 
they may be put to in doing legal dili- 
gence againſt me for the ſame, and in 
compliance with the deſire of a meeting 
of my ſaid creditors, and for ſeveral other 
weighty cauſes and confiderations mo- 
ving me, Therefore wit ye me the ſaid 
A. B. to have ſold, alienated, diſponed, 
and aſſigned, as I by theſe preſents, with 
and under the proviſions and conditions 
after mentioned, ſell, alienate, diſpone, 
and aſſign from me, my heirs, executors, 


and ſucceſſors, to and in favours of the 
F 2 ſaid: 
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for themſelves, ſo far 
as they are -creditors, and as truſtees for 
and to the uſe and behoof of my other 
creditors above mentioned, and any 0- 


thers my juſt and' lawful' creditors who 
may poſſibly be here omitted, whom the 
faid truſtees ſhall aſſume into the benefit 


of this right and diſpoſition, in virtue of 
the powers with which they are veſted, 
as alter expreſſed, all and whole my goods, 
gear, inſight and houſehold: pleniſhing, 
corns, cattle, horſes, nolt, ſheep, debts, 
and ſums of money, due and addebted 
to me by whatever perſon or perſons, 
whether by bond, bill, accompt, decreet, 
promiſſory note, contract, obligation, or 
any other manner of way whatſoever, and 
every other thing pertaining and belong: 
mg to me, and particularly without pre- 
judice 
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judice of the generality foreſaid, the ſum- 
of Sterling money of principal, 
— money foreſaid of penalty, and 
annualrent of the. faid principal ſum by- 
gone reſting unpaid, and in time coming 
during the not payment, contained in a 
bond granted by I. K. of L. to the de- 
ceaſed J. B. my father, of date the twen- 
ty-third' day of March one thouſand ſe- 
ven hundred and ſeventy years, with 
the ſaid bond itſelf, and all that has fol- 
lowed, or may follow thereupon, for e- 
ver. As alſo, the whole other debts reſt» 
ing owing and. addebted to me by bills, 
accompts, and otherwiſe, contained in, 
and conform to a particular. inventory 
made out and ſubſcribed by me of this 
date, relative to this right and diſpoſition, 
which I hold as a part hereof, brevitatis 
cauſa. Surrogating and ſubſtituting the 
Fa 
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faid truſtees in my full room, right, and 
place of the premiſſes, with full power to 
them, or their quorum after named, to 
intromit therewith, diſpoſe thereupon, 
for the ends after-mentioned ; to call, 
charge, and purſue therefor ;-and in my 
name to confirm the forefaid bond grant. 
ed by the ſaid J. K. to my ſaid deceaſed 
father, as accords of law; decreets in the 
premiſſes to recover; compone, tranſact, 
and agree thereanent; diſcharges to grant; 
and, generally, every other thing requi- 
ſite anent the premiſſes to do which 1 
could have done myſelf before granting 
Hereof. Declaring, that any three of the 
faid perſons, truſtees before named, ſhall 
be a quorum, inveſted with the full power 
of executing the truſt hereby committed 
to them; and for doing all things requi- 
ste thereanent. And moreover, with power 

to 
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to the ſaid truſtees, or quorum of them 


aforeſaid, to nominate and appoint a fac- 
tor for calling in and ingathering the fore- 
ſaid debts due to me, particularly Aud ge- 
nerally above mentioned, and for ſelling 
and diſpoſing of the other goods and gear 
before diſponed, and to ſtate and fit ac- 
compts with their ſaid factor, and to ap- 
ply the ſums ariſing therefrom, after de- 
duction of all neceſſary charges and ex- 
pences to be deburſed by them or their 
factor, by their order, in the execution 
of the truſt committed to them, and of 


what reaſonable gratification they ſhall 


think fit to give their ſaid factor, or o- 
thers who ſhall be employed in reference 
to the premiſſes, for payment of the juſt, 
true, and lawful debts before mentioned, 
proportionally to my ereditors; decla- 
ring the ſaid truſtees, or their ſucceſſors 

in 
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in office, to be nominate by a majority 
of my creditors, in the event of their 
death, or refuſing to act, ſhall be no fur- 
ther liable than each for his own actual 
intromiſſions, and nowife for omiſſions. 
Providing likewiſe, that the mention made 
of the ſums due by me to the perſons na- 
med in this diſpoſition, as in the narra- 
tive thereof, nor in the narrative of the 
_ aſſumption to be made of ſuch as ſhall be 
aſſumed by the ſaid truſtees, ſhall not im- 
port that they are truly due, unleſs that 
they are ſufficiently inſtructed. And it is 
alſo hereby provided, that the ſaid tru- 
ſees are, by their acceptation hereof, 
bound and obliged to aſſume into the be- 
refit hereof, ſuch perſon, or perſons, as 
ſhall appear to be true and lawful credi- 
tors to me, at the date hereof, in any 


debts other than thoſe ſpecially enume- 
rated. 
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rated herein, and who ſhall produce their 
grounds of debt, before the ſcheme of 
diviſion is made out, (proper advertiſe- 
ment being made in the Edinburgh news 
papers to the ſaid creditors to produce their 
grounds of debt) ſo as ſuch a proportion- 


al part of the ſubjects hereby diſponed, or 


prices thereof, as ought rightly to fall to 
them may be communicated to them in the 
ſame manner as if they had been origi- 


nally named herein. Which diſpoſition - 


and aſſignation before written, I bind and 
oblige me and my foreſaids to warrant 
to be good, valid, and ſufficient to the 
ſaid truſtees, for behoof foreſaid, with 
and under the proviſions and conditions 
before expreſſed, at all hands, and againſt 
all deadly, as law will; and I have in- 


ſtantly entered the ſaid truſtees to the 


real 


py D _— * - 


* 
q +. Av 
29 


L _—_— a 
” 3 > — —— — 


— — — — 


* - = _—_ — . — — 
22 —— * 


_ 
N * 

1 

— of 


70 Diſpoſutions 


real and peaceable poſſeſſion of the ſub- 
jets hereby diſponed, for the ends and 
purpoſes before rehearſed. (Regiſtration 


for preſervation, and execution, if need- 
ful.) 


Bond, and Affgnation in conſequence 
thereof. 


It ſometimes happens that different 
writings are granted in conſideration of 


each other, as the bond and aſſignation 
are in the following caſe. | | 


Bond 


Bond, Orc. 


Bond for rent to the Landlord having 
right of hypothec, by a perſon in- 
tending to poind the tenant's ef- 
fefts, and Aſignation by the land- 
lord in conſequence thereof. 


The landlord can, in virtue of his right 
of hypothec, retain the corn and other 
effects upon the ground, for his rent, 
though a creditor of the tenant ſhould 
have legal diligence ready to be executed 
againſt them by poinding. If the poind- 
ing is attempted before the term of pay- 
ment of the rent, the landlord may ſtop 
it, unleſs ſufficient ſecurity be offered to 
him for the year's rent, and that even al- 
though effects ſhould be left ſufficient for 

the 
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the rent, as theſe may be deſtroyed or 
carried off before the term : But, after 
the term of payment, he cannot ſtop the 
creditor from poinding, it, ſufficiency is 
left, for the year's rent, (i. e. the year's 
rent whereof the corns are the crop; and 
the cattle for the year bygone, if within 
three months after the laſt conventional 


term). Thus, where the tack is current, 


0 

it is ſufficient to leave effects equal to the tl 
bygone rent, ſubject to the hypothec; h 
but he muſt find caution for the current V 
rent. But, although the creditor, on 
finding ſuch ſecurity, may-no doubt poind 
for-the debt due to himſelf; yet it will nm 
occur that he cannot pound for the rent r; 
for which he has thus found fecurity, 
without being liable to a proceſs of ſpuil- | 
zie, as this would be going beyond his WF D 


warrant. The creditor muſt therefore 
| take 
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take an aſſignation to the tack, in fo far 
as reſpects the term's rent, and raiſe dili- 
gence thereon ; and when the rent be- 
comes due, charge the tenant, and poind 
therefor ; or, the aſſignation to the rent 
may include an aſſignation to the land- 
lord's right of hypothec ; (for the right 
of hypothec is competent to the aſſignee 
of the landlord); and the creditor may 
thereupon apply for a ſpecial warrant of 
hypothecation and ſequeſtration, and for 
warrant of ſale in conſequence thereof. 


The ſecurity granted to the landlord 
may be a bond proceeding upon a nar- 
rative of the tranſaction; thus, 


Know all men by theſe preſents, me C. 
D. in E. Whereas I, by my bill dated 


ore Wh} ——— drawn by me upon, and accepted 
ake | G by 
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by D. E. in F. tackſman of the lands of 


ordered him, after date, 


to have paid to me or order, the ſum of 


inſtance, duly proteſted, and the protel! 
regiſtered ; and I having, in virtue of the 
regiſtered proteſt, cauſed charge the ſaid 
D. E. to make payment, and the days c 
the charge having (elapſed, was procced: 
ing to poind the effects belonging to hin 
upon the ſaid lands of 
vented therein by A. B. of C. proprietor 
of the ſaid lands, upon his right of reten- 


but was pre- 


tion and hypothec thereon for the current 
year's rent; and the ſaid A. B. having 
agreed to allow me to proceed in the {a 
poinding, on my granting ſecurity to 
him for payment of the ſaid currem 


year's rent, in manner under, written, 
therefore, I the ſaid C. D. as principal, and 
6 


for value; which bill was, at my 


- 
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G. H. in J. as cautioner, ſurety, and ſull 
debtor for and with me, bind and oblige | 
us, conjunctly and ſeverally, our heirs, | 
executors, and ſucceſſors, to make pay-- 

ment to the ſaid A. B. proprietor fore- 

ſaid, of the ſum of 
rent year's rent for the ſaid poſſeſſion 
from Whitſunday laſt to Whitſunday 
next, and that at and againſt the terms 


being the cur- 


of Martinmas and Whitſunday next, 
by equal portions, being the time when 
the ſame becomes due, and for which the 
ſaid A. B. has by law a right of hypothec 
Jon the corns, cattle, and effects of the 
faid tackſman, in manner foreſaid ; with 


a fifth part more of each term's rent of 
penalty in cafe of failzie. Regiſtration, 
&c. 


t is imagined even conjunct bills pay- 
= 02 able 
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able at the ſame terms with the rent, 
would be ſufficient where it is payable in 
money: If payable in victual, take in the 
rent and terms of payment from the 
_ tack, | 


Arnation in conſequence thereof. 


Be it kuown to all men, by theſe pre- 
ſents, that I, A. B. of C. proprietor of 
the lands of F. after mentioned. Whereas 
C. D. in E. as creditor to D. E. in F. 
tackſman of the ſaid lands of F. having, 
with an intention of poinding the effedds 


of the ſaid D. E. and in conſideration of 
my granting the aſſignation under-writ- 


ten, found ſecurity to me for the current 


year's rent due for the ſaid lands, where- 


with I am ſatisfied, renouncing all objcc- 


tions to the contrary ; therefore have 


made, 
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made, conſtituted, and ordained, as 1 
hereby make, conſtitute, and ordain the 
faid C. D. his heirs and ſucceſſors, my 
lawful ceſſioners and aſſignees, not only 
in and to the ſum of of tack- duty, 
contained in the tack of the faid lands, 
dated the day of — 77 en- 
tered into between the ſaid D. E. and me, 
for the current year, payable at the terms 


of Martinmas and Whitſunday next, by 
equal portions, with one fifth part more 


of penalty, conditioned for each term's 
tailzie, in cafe the ſame be incurred; but 
4%, in and to the ſaid tack itſelf, whole 
clauſes and obligements therein contain» 
ed, with all that is competent to follow 
thereon, fo far as the ſame concerns, or 
may be extended to the ſaid year's rent; 


and in like manner, in and to all right 
of retention and hypothec competent to 
G 3 me 


. 
— — — Jn. 
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me for the ſaid year's rent. Surrogating 
and ſubſtituting the ſaid C. D. and his 
toreſaids, in my full right, title, and place 
of the premiſſes, with power to him and 
them to call, charge, and purſue for the 
ſaid tack-duty, warrants of hypotheca. 
tion and ſequeſtration to procure, and on 
non-payment, warrants of ſale of the goods 
| hypothecated and ſequeſtrated, to apply 
for and obtain, for payment of the ſaid 
year's rent; and upon recovery and pay. 
ment, receipts and diſcharges to grant, 
which ſhall be ſufficient to the receivers; 
and generally every other thing thereanent 


to do that I could have done before grant 
ing herecf. Which aſſignation, I bind 
and oblige me to warrant from my own 
proper fact or deed, done or to be done, 
in prejudice hereof. And I bind and o- 
blige me to make the ſaid tack, or an ex. 

trail 
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tract thereof, forthcoming to the ſaid C. 
D. for the purpoſes foreſaid, upon his 
receipt and obligement for redelivery, 


when the foreſaid purpoſe is accompliſh- 
ed. Regiſtration, &c. 


OBSERVATION. 


IT will be obſerved, that there has hi- 
therto been nothing ſaid of aſſignations to 
heritable rights before infeftment taken 
| thereon, or of ſuch heritable rights as do 
not require infeftment, nor any example 
of theſe writings given. Theſe, it was 
thought, would more properly fall to 
make a part of a complete treatiſe on he- 
ritable rights, after the nature of ſuch 


rights, 
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rights, and the original conſtitution of 
them, had been diſcuſſed; and they are 
therefore reſerved to make a part of ſuch 
treatiſe. 


Diſcharges, 


Diſcharge of a Bill and Diligence. 


— 


AVING elſewhere treated at conſi- 
derable length of diſcharges, it 


only remains here to take notice of diſ- 
charges of grounds of debt on which di- 
ligence has been raiſed. I ſhall begin 
with a diſcharge of a bill and diligence, 
which may be thus : 


Know all men by theſe preſents, me C. 
D. in E. Whereas (narrate the bill and 
dili- 


TO — d — . —˙— —̃«ià¹A—2Ä e — 


thereof ſince the 
when the ſame fell due, to this date, with 
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diligence raiſed thereon, as in the exam- 
ples of aſſignations, and then go on) and 
now ſeeing the faid A. B. has inſtantly 


made payment to me of the foreſaid prin- 
cipal ſum of 


pounds Sterling 
contained in the ſaid bill, with intereſt 


day of 


the ſum of 
diligence raiſed thereon, amounting in 


being the expences of 


whole to the ſum of 


pounds Ster- 
ling, whereof I grant receipt ; Therefore 
T have exonered and diſcharged, and by 
theſe preſents exoner, quit-claim, and 
fempliciter diſcharge the ſaid A. B. his 
heirs, executors, and ſucceſſors, not on!y 
of the foreſaid principal ſum of — 
Sterling, contained in and due by the 
ſaid bill, intereſt thereof, and expences 
of diligence raiſed thereon, but alſo of the 
ſaid 
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faid bill, regiſtrate proteſt, letters of horn- 
ing and caption themſelves, with all that 


has followed, -or is competent to follow 


thereon, for ever (a). Which diſcharge 


I bind and oblige me, my heirs and ſuc- 


ceſſors, to warrant at all hands, and a- 
gainſt all deadly: And having herewith 
delivered to the ſaid A. B. the ſaid bill, 
regiſtrate proteſt, letters of horning and 
caption, to be kept and uſed by him and 
his foreſaids at pleaſure, I conſent to the 
regiſtration, &c. (for preſervation and ex- 
ecution, if needful.) Then follows clauſe 


of ſubſcription. 


If a diſcharge of a bond and diligence, 
narrate the bond, and go on, And now 
* ſeeing, &c. with intereſt thereof ſince 
the term of all former intereſt ha- 
* ving been paid, &, Therefore, &c. 

© not 
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not only of the foreſaid principal ſum, 

| with intereſt and penalty, but alſo of the 

- aid bond, letters of horning, &e. and ha. 
ving herewith delivered up the ſaid bond, 
letters of horning, &c. 


(a) If there has been inhibition raiſed, 
narrate it, and ſay, at letter (a) in the & 
diſcharge part: And further, I hereby 


ar 

* rengunce and diſcharge the ſaid inhibi- T 
© tion raiſed and executed at my inſtance . 

_ © againſt the ſaid A. B. and declare the. T 


* ſame, with all that has followed, or may 
follow thereon, to be void, and of no 
© force or effect, and his lands and others 
© to be freed and diſincumbered thereof 
in all time coming, in the ſame manner, 
© and as freely in every reſpect as if the 
* ſaid inhibition had never been raiſed 


© and executed.“ 
If 
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If there have been arreſtments uſed, 
e after narrating the regiſtration of the 
lo proteſt or the horning, upon which the 
d, arreſtments were uſed, ſay, In virtue 


© whereof, I cauſed 


officer (or 

| © meſſenger, if on a horning) paſs upon 
d, the —— of and lawfully fence,” 
&. (narrate the execution of arreſtment) 
and in the diſcharge, after letter (a), and 
in like manner, I hereby renounce and 
* diſcharge the faid arreſtments uſed at 
* my inſtance; in the hands of the ſaid 
a and declare the ſame to be loo- 
* ſed, and the ſaid A. B at liberty to re. 
' ceive the debts and effects arreſted from 
* the faid —— as freely in all reſpects 
*as if the ſaid arreitments had never 
been uſed.” 


Diſcharge 


= = — — e EB oo omen ene on nn — — — — — 
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Diſcharge Mid af nation to a Car- 
tioner. 


Where a perſon makes payment of 
debt for which he was cautioner, the cre. 
ditor, along with the diſcharge, generally 
gives him an aſſignation, that he may the 


more readily operate his relief againſt the 
principal ; the form of- which diſcharge 


and aſſignation is as follows: 


Be it known to all men by theſe pre- 
ſents, that I, D. E. in F. Whereas A. B. 
in C. and C. B. in A. by their bond 
dated the 
bound and obliged themſelves, conjunct- 


day of 


178 years, 


ly and leverally, their heirs, executors, 
| and 
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and ſucceſſors whomſoever, thankfully to 
content and pay to me, my heirs, exe- 
tors, or aſſignees, the ſum of ——— 
pounds Sterling, and that againſt the term 
of Martinmas then firſt, 17— years, with 
— money foreſaid, of liquidate expen- 
ces in caſe of failzie, together alſo with 
the due and ordinary annualrent of rhe 
ſaid principal ſum from the date of the 
ſaid bond till payment of the ſame, as 
the ſaid bond, regiſtrate in the books of 
council and ſeſſion upon the — day of 
— laſt, more fully bears. And 
whereas the ſaid A. B. by miſlive letter 
to the ſaid C. B. dated the —— day of 
acknowledged that he the ſaid 

C. B. was only cautioner for him the ſaid 
A. B. in the foreſaid bond, the ſaid ſum 
having been wholly applied to the ſaid 
H 2 A. 
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A. B.'s uſe and behoof, and obliged him. 
ſelf to free, relieve, harmleſs and {kaith. 
leſs keep the faid C. B. thereof, and of 
all coſt, ſkaith, damages, or expences, 
he might ſuſtain therethrough, as the ſaid 
miſſive allo bears. And now ſeeing the 
ſaid C. B. has made payment to me of 
the foreſaid ſum of —— Sterling, and 
whole annualrent thereof ſince the — 
day of —— the former annualrents ha- 
ving been paid up and diſcharged, toge- 
ther with the ſum of — of expence 
laid out in raiſing and executing diligence 
thereon, amounting in whole, at the date 
hereof, to the fum of ———— whereof I 
grant receipt. Therefore, wit ye me, not 
only to have exonered and diſcharged, as | 
hereby exaner, quit claim, and /impliciter 
diſcharge the ſaid C. B. of the ſaid prin- 
cCipa 
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cipal ſum, annualrents thereof reſting un- 
paid, contained in the ſaid bond, and ex- 
pences laid out by me in doing diligence 
on the ſaid bond, and of the ſaid bond 
ſelf, with all that has followed or may 
follow thereon, againſt him; but alſo, in 
order that he may operate his relief a- 
gainſt the ſaid A. B. to have made, con/ti- 
tuted, and ordained, as I by theſe preſents 
make, conſtitute, and ordain the ſaid C. 
B. his heirs and donators, my lawful ceſ- 
foners and aſſignees, in and 10 the fore- 


ſaid principal ſum of annualrent 


thereof ſince the ſaid —— day of 
— years, and in time coming, till pay- 
ment, with the foreſaid ſum of 
Sterling of penalty incurred through fail- 
zie, all contained in the foreſaid bond, 


and expences deburſed by me in raiſing 


and executing diligence thereon, and in 
H 3 and 
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and to the ſoreſaid bond itſelf, letters of 
horning raiſed thereon, executions there. 
of, and all that has followed, or is com. 
petent to follow on the ſame. Surroga. 
ting and ſubſtituting the faid C. B. in my 
full right and place of the premiſſes, with 
full power to him to do every thinr 
thereanent I could have done myſelf be- 
fore granting hereof, and that either in 
my name or his own as he may think 
proper; which difcharge and aſſignation 
I bind and oblige me, my heirs, exccu- 
tors, and ſucceſſors, to warrant to the 
ſaid C. B. and his foreſaids, as follows, 
viz. the ſaid diſcharge at all hands, and 
againſt all deadly, as law will ; and the 
faid aſſignation from my own fact and 
deed only done or to be done in preju- 
dice hereof :. And having herewith deli- 

| vered 
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vered up to the ſaid C. B. the extract of 
the ſaid bond, and whole diligence fol- 
lowing thereon, to be kept and uſed by 
him and his foreſaids at pleaſure, 1 con- 
ſent to the regiſtration, (for preſervation 
and execution. Teſting clauſe.) 


92 
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Factories. 


ACTORY, in Scotland, is a man- 
date by one perſon to another, to 
manage his affairs. It is conſidered in 
law as a contract; as not only the ap- 
pointment of the conſtituent, but alſo the 
factor's acceptance, is neceſſary to its 


completion; which laſt is ſufficiently 


vouched by holding the factory, and act- 
ing under it. As it proceeds from a di- 
lectus perſonae, it expires by the death of 
either 
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either of the parties. If matters are en- 
tire, or ripe for a diſſolution of the con- 
tract, it may be put an end to at any 
time by either of the parties; by renun- 
ciation of the factor, or reyocation of the 
factory by the employer; and although 
this revocation ſhould be only a tacit one, 
appearing by the nomination of another 
perſon, unleſs otherwiſe provided. 


A factory may be either general, for 
managing one's whole affairs, or only for 
tranſacting a particular piece of buſineſs. 
No action lies againſt the factor, acting 
faflorio nomine; for he only binds his con- 
ſtituent, This will not ſerve him, how- 
ever, as a defence for committing a crime, 
as no mandate, however ample or general, 
can be conſtrued into an order to com- 


mit 


94 | Factories. 


mit a crime, or can juſtify the commil. 
ſion of it. 


Neither does a general mandate au- 
thoriſe the factor to diſpoſe gratuitouſly 
of his conſtituent's property, nor to ſell 
his heritage, even for an adequate price; 
but it will authoriſe the ſale of ſuch move- 
ables as are about to periſh: Neither does 
it entitle the factor to tranſact or ſubmit 
doubtful claims, however proper this ſtep 
might be, without a ſpecial power. 


General 
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General Factory and Commiſſion to a 
Factor for uplifting rents and ſums 
of money, with power to receive re- 


fignations and enter waſſals, and 
containing nomination as Baron 
Bailie. 


Be it known to all men by theſe pre- 
ſents, that I, A. B. Eſq; of C. Whereas, 
on account of my intended abſence from 
this kingdom, I cannot conveniently at- 
tend to the management of my affairs af- 
ter-mentioned; and having full confidence 
in the fidelity and abilities of C. D. —— 
in E. do therefore hereby make, nomi- 
nate, conſtitute, and appoint the ſaid C. D. 
my factor and commiſſioner, to the effect 
under- written, giving, granting, and com- 


ral 


milting 


| 

| 
2 
„ 
q 
43 
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mitting to him full power, warrant, and 
commiſſion for me, and in my name, to 
aſk, crave, uplift, and receive the rents, 
mails, farms, duties, kains, cuſtoms, ca. 
ſualities, and other profits whatſoever, of 
all and whole my lands, barony, and e. 
ſtate of 
from the feuers, vaſſals, tackſmen, and 


and others pertaining to me, 


poſſeſſors thereof, of which I have deli- 
vered him a ſigned rental, and liſt of ar- 
rears of this date (a); and alſo, to 
intromit with, uplift, and receive all 
debts and ſums of money, whether he- 
ritable or moveable, due and addebted 


to me by whatſoever perſon or per- 
ſons, and if need be, to call, charge, and 
purſue for the ſaid rents, duties, debts, 
and ſums of money, decree to recover 
thereupon, and the ſame to execution to 
cauſe be put; receipts, diſcharges, and 


ac- 


con 
or e 
ſum 
pow 
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acquittances to grant, which ſhall be ſuf. 


; icient to the receivers, with full power 
: o the ſaid C. D. to uſe warnings, proſe- 
8 cute removings, output and input tenants, 
of and ſet new tacks for a term of years not 


exceeding nineteen, and without dimi- 
nution of the rental ; to call to account 
and ſettle with former factors and cham- 
berlains for their intromiſſions; to aſk, 


crave, uplift, and receive non- entries and 
other caſualities of ſuperiority pertaining 
to me, fallen or that ſhall fall in my 
hands, as ſuperior of the ſaid lands; to 
intent, follow forth, and purſue all actions 
and cauſes neceſſary ; and to defend in 
any actions or cauſes that may anywiſe 
concern me, or the ſaid lands, baronies, 
or others foreſaid, or the ſaid debts and 
ſums of money, if need be, (5) and with 
power to enter vaſſals, and receive com- 
I poſitions 
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poſitions thereupon; to receive reſigna. 
tions, and grant new infeftments there. 
upon; and to beſtow and employ the 
faid rents, mails, duties, caſualities, and 
others foreſaid, upon my affairs ; and if 
he ſhall judge it to be for my intereſt to 
borrow ſuch ſum or ſums of money as he 
may think proper, on my account ; and, 
for the purpoſes foreſaid, to grant, ſub. 
ſcribe, and deliver charters, precepts of 
clare conſtat, bonds, obligations, tacks, 
and other writs neceſſary, as factor and 
chamberlain foreſaid ; and generally all 
and ſundry other things to do. in my af- 
fairs which I could do if perſonally pre- 
ſent, or which any factor might do in the 
like caſes ; promiſing to hold firm and 
ſtable whatever my ſaid factor and com- 
miſhoner lawfully does or cauſes to be 
done in the premiſſes, without revocation; 

| providing 
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providing always, as it is hereby provi- 
ded and declared, that the ſaid C. D. 
ſhall be obliged to make compt, reckon- 
ing, and payment to me, my heirs and 
afſignees, or others in my name, of his 


intromiſſions in virtue hereof, but with 


allowance always of all neceſſary expen- 
ces thereanent, and of the ſums of 
pounds of factor fee for his trouble. And 
Moreover, I hereby nominate, conſtitute, 
and appoint: the ſaid C. D. my baron-bai- 
lie, to the effect under-written, giving, 
granting, and committing to him full 
power, warrant, and commiſſion for me, 
and in my name, to hold courts at any 
place upon the ground of the ſaid lands, 
for recovery of the rents, mails, farms, 
profits, duties, and others foreſaid, and to 
adminiſter juſtice in all cauſes competent, 


with power to him to appoint clerks, 
I 2 mems- 


2 
8 
3 
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members of court, and oſſicers, and to 
depoſe them at pleafure, and appoint o. 
thers in their places; and generally exe. 
ry other thing to do, which, to the office 
of baron-bailie in ſuch caſes is known to 


pertain; all which I promiſe to hold firm 


and ſtable, And I ordain this factory 
and nomination of bailiary to remain du- 
and thereafter 
until I recall the fame by writing under 
my hand. And I conſent to the regi- 
{tration, &c. for preſervation. 


ring the ſpace of 


(a) If the rent, &c. is partly paid in 
kind, ſay here, and to fell and diſpoſe 
© upon ſuch of the rents, farms, and du- 
ties, and others, as are paid in victual, 
© and upon the kains and caſualities, ſuch 
© of them as he may ſee proper, at ſuch 

prices 


Factor ies. 101 


prices as may be reaſonable for the 


time. 


(5) The factor, as before obſerved, not 
being entitled to ſubmit without ſpecial 
powers, it may be proper here to add the 
following clauſe : * Compone, tranſact, 
© and agree thereanent, and, if neceſſary, 
© to enter into ſubmiſſions of any doubt- 
© ful claims to one or more arbiters, with 
power to them to name an overſman, 


F if they ſhall ſee cauſe,” 


Factory for uplifting the Rents of a 
particular eſtate, 


I, A. B. Eſq; of C. conſidering that I 
cannot conveniently attend perſonally to 
the management of my affairs after-men- 

I 3 * tioned, 
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tioned, and having entire confidence in 
the fidelity and abilities of C. D. in E, 
do therefore hereby make, conſtitute, and 
appoint the ſaid C. D. to be my factor, to 
the effect after ſpecified, giving, granting, 
and committing to him full power, war- 
rant, and commiſſion to intromit with, 
uplift, and receive the rents, mails, farms, 
duties, kains, cuſtoms, and caſualities of 
my lands and eſtate of — of which 
I have delivered to him a ſigned rental 
and liſt of arrears of this date : (a) With 
full power to the ſaid C. D. to uſe warn- 
ings, proſecute removings, (here may be 
inſert power to output and input te- 


© nants, and ſet new tacks for a term not 
© exceeding and without diminu- 
tion of the rental ; and to ſell and dif 
* poſe upon the viQual-rent at ſuch price 


* as is reaſonable for the time,”) and it 
need 
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need be, to call and purſue for the ſaid 
rents; (6) receipts; diſcharges, and all 
other writings neceſſary, on payment 
to grant, which ſhall be ſufficient to the 


receiver; and generally, &c. Providing, 
&c, 


A Factory for uplifting debts, &c. may 
be herein included, by inſerting at letter 
(a), © and alſo, to uplift and receive all 
* debts and ſums of money, whether he- 
* ritable or moveable, owing and addebt- 
'ed to me by whatſoever perſon or per- 
© ſons;* and at letter (b), © debts, and 
* ſums of money;* you may alſo add, 
* compone, tranſact, and agree, &c. and 
then go on with © receipts,” &c.; or, a 
Tactory for uplifting debts and ſums bf mo- 
ney, may be execute by itſelf in theſe 
terms, f 


Factory 
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Factory for upliſting Debts and Sum: 
of Money, 


I, A. B. in C, conſidering, &c. do there- 
fore hereby make, &c. giving, &c. to in- 
tromit with, uplift, and receive all and 
ſundry debts and ſums of money, herita- 
ble and moveable, due and reſting ow- 
ing to me, or which ſhall become due 
and addebted to me, by bonds, bills, 
tickets, accompts, or any other manner 
of way; and to call, charge, and purſue 
therefor, decreets to obtain, and the ſame 
to all due execution to cauſe be put, 


compone, tranſact, and agree thereanent, 
(inſert power to ſubmit, if wanted) re- 


ceipts, diſcharges, renunciations, grants 
4-7 of 


nts 
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of redemption, diſpoſitions, aſſignations, 


and all other rights, conveyances, or ex- 
tinctions thereof, to make, grant, ſub- 
{cribe, and deliver, which ſhall be ſuffi- 
cient, &c. and generally, &c. promiſing, 
&c, providing, &e. | 


A factory to recover à particular debt, 
narrates the manner whereby the debt ts 
due, and ſubſumes, and ſeeing it is ne- 
* ceflary for me to appoint a factor for 
© uplifting the ſaid, &c. do therefore here- 
by nominate, &c. with power to him to 
* uplift and receive the ſaid, &c. and if 
© needful, to call, charge, and purſue 
* therefor, (if neceſſary, © compone,' &c. 


* and power to ſubmit) receipts and dif- 


charges to grant, &c. and generally, 

Ke. promiſe to hold firm and ſtable. 

Providing, &c. Regiſtration,” &c. 
Factory 
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Tactory to ſell lands may be either con- 
tained in a general factory, and intro- 
duced after the power to * beſtow and 
* employ the rents, &c. upon my affairs; 
and for borrowing money, thus; as al. 
* ſo, to treat, commune, and agree with 
© any perſon or perſons, about the ſale of 
* my lands of lying in the pariſh 
© of and ſhire of 
* agree and ſettle with the purchaſer or 
* purchaſers,*what ſhall be the price there. 
* of, not being under the ſum of —— 


and to 


* and to enter into minutes of ſale there- 
* of;* and then it goes on, and for the 
© purpoſes foreſaid, to grant, ſubſcribe, 
and deliver charters, precepts of clart 
( conſtat, diſpoſitions, bonds, obligations, 
© tacks,” &c. Or, it may be granted by 
itſelf, and begin as in the example of a 


factory, for uplifting the rents of a par. 
ticular 


do 
ap 


5 
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ticular eſtate, and go on with, giving, 
granting, and committing full power, war- 
rant, and commiſſion, and then ſay, to 
© the ſaid C. D. to treat, commune, &c. 
and to enter into minutes of ſale there- 
©of; and in implement thereof, to ſign 
© diſpoſitions, aſſignations, and all other 
© writs neceſſary, (power to do what the 
conſtituent could do if perſonally preſent, 
or any other factor in the like caſes, and 
obligation on the granter and his heirs to 
ratify, and regiſtration.) | 


Ommiſſion to enter vaſſals, and receive 


refegnations, 


I, A. B. Eſq; of C. conſidering, &c. 


d therefore nominate, conſtitute, and 
appoint C. D. in E. F. G. in H. and I. 
K. 
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K. in L. or any two of them, jointly, my 
lawful commiſſioners to the effect under. 
written, giving, granting, and committing 


to them, or any two of them jointly, as ſaid ; 
is, my full power, warrent, and commil. . 
ſion, for me, and in my name and behalf, . 
until they ſhall be diſcharged by me, . n 


accept and receive all reſignations, to be 
made by my vaſſals in my eſtate, new in- 
feftments thereon, to grant, ſubſcribe, and 
deliver, as alſo confirmations, charters on 
adjudications or fales, and precepts of 
clare conſtat, which ſhall be equally ſuffi- 
cient to the receivers as if granted by my- 
ſelf; and generally all and ſundry other 
things concerning the premiſſes, to do, 
uſe, and exerce, that to the office of com- 
miſſioner in ſuch caſes. is known to per- 
tain, or that I might do, if perſonally pre- 
ſent, promiſing to hold firm and ſtable, 

; what- 


is 
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| whatever my ſaid commiſſioners ſhall law- 
day do in the premiſſes: Providing al- 


; ways, that the ſaid commiſſioners ſhall be 
: accountable to me for the whole compo. 
| tions they ſhall intromit with and receive 


from my ſaid vaſſals —Regiſtration for 
preſervation. 


Sometimes a commiſſion to a baron-bails 
is made out by itſelf thus: 


J, A. B. Eſq; of C. having full confi- 
* dence in the fidelity and abilities of C. 


* conſtitute, and appoint the ſaid C. D. 
* baron-bailie of my barony of —— with 
power to him to appoint clerks, officers, 


and other members of court, and to hold 
courts at any place within the ſaid ba- 


tony as oft as needful, for recovery of 
at- | K c the 


*D. in E. do hereby make, nominate, | 
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the rents, maills, and duties, and other 
of my lands within the ſaid barony; 
« tranſgreſſions and breaches of the peace 
© to puniſh according to law, fines, and 
© amerciaments of court to uplift, and to 
« adminiſter” juſtice in all cauſes compe. 
© tent, and to uplift and intromit with the 
© fines and caſualities, profits, and duties 
© belonging to the ſame, and apply the 1 
* ſame to his own uſe; and generally al 4 
and ſundry other things lawful and com. 
« petent to do that to the office of barot- 
© bailie is known to belong by the las 
© of Scotland, declaring that this preſent 
© nomination ſhall ſubſiſt till revoked by 


© writing under my hand: And I conſent WW pe 
© to the regiſtration,” &c. is 

| . | an 

By act 20th Geo. II. a baron's civil jv nit 
riſdiction is in effect reduced to the right WW Ste 


ol 
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of recovering from his vaſſals and tenants, 
the feu- duties and rents of his lands, and 
compelling them to perform the ſervices, 
to which they are bound to him, or to his 
miln; which is a right that every proprie- 
tor of lands, though neither a baron nor 
infeft cum curiis, was underſtood to have 
by our former law: For even in lands e- 
reed into a barony previous to that act, 
the baron, or his bailie, can judge in no 
other civil action where the debt and da- 
mage exceed 40 8. Sterling; and proro- 
gation can extend his juriſdiction beyond 
that ſum. He hath no longer the cogni- 
zance as a criminal judge of any trial upon 
penal ſtatutes; for his criminal juriſdiction 
is expreſsly limited to aſſaults, batteries, 
and ſmaller offences, which may be pu- 
niſhed either by a fine not exceeding 20 8. 
Sterling, or by ſetting the delinquent in 
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the ſtocks, in the day time, not exceeding 
three hours: The fine to be levied by 
poinding the delinquent s goods; for his 
power of impriſonment is clogged with { 
many conditions as amount nearly to a 
prohibition in this branch. — Since the 6th 
June 1747, no new grant, erection, or 
annexation, is ſufficient to convey a greater 
juriſdiction than for recovery of rents, 
multures, and mill - ſervices; and ſuch 
grants, &c. are declared to be void. 


Ihe baron-bailie muſt qualify by takin 
the, aaths. to government, as any other 
perſon in an office of public truſt. 


TIT, 


1 I T. VI. 


Powers of Attorney, 


a factor in Scotland: He is defined 
to be a perſon. appointed by another man 
her 
authority ſor ſo doing, is a power or letter 
of attorney. The perſons commonly cal- 
led attornies there, are attornies at law, a 
term ſy nonimous to that of writer or agent 
in Scotland. 


* K 3 Theſe 


N attorney is the ſame in England as 


to do any thing in his abſence; and his 


* * > . 
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Theſe powers of attorney are writings 
executed in the Engliſh form (which i; 
alſo that uſed in the Britiſh dominions a. 
broad ;) as writings to be effectual mult 
be perfected according to the ſolemnities 
of the country where they are to receive 


execution. Although perſonal obligations 
are here allowed, though extended after 
the form uſed in the place where they are 
ſigned, yet, with regard to other writings, 
this rule is ſtrictly adhered to; and parti. 
cularly conveyances of, or writings rela- 
ting to heritage, muſt be executed accor- 
ding to the form, and with the ſolemnitics 
uſed in the place where the heritage lies. 
Thus writings granted or entered into by 
foreigners, with regard to heritage in 
Scotland, or the management thereof, mult 
be executed according to the forms and 


ſolemnities uſed in Scotland; and the ſame 
& will 


85 


of Attorney. 115 


will hold as to any other country with re- 
ſpect to writings in general. Whether all 
perſonal obligations are every where an 
exception from this rule, is ſomewhat 
doubted. | 


Power of Attorney ſent to England 
for recovering a debt due there. 
* | | 


Know all men by theſe preſents, That 
I, A. B. of C. in the pariſh of and 
county of —— in Scotland, gentleman, 
have made, conſtituted, and appointed C. 
D. of the city of in England, mer- 
chant, my true and lawful attorney, for 
me, and in my name, to aſk, demand, le- 
vy, ſue for, recover, and receive of F. G. 
of H. in the pariſh of — and county of 
—— gentleman (a), pounds Ster- 
ling, and intereſt thereof ſince due, con- 


tained in his accepted bill to me, dated 
the 
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the '—— day of ———— payable — 
duly proteſted, and the proteſt recorded 
in the books of council and ſeſſion the 
— day of —— (5); and in 
default of payment thereof, to uſe and 


take all lawful ways and means, in my 
name or otherwiſe, for recovery thereof, 
to compone, tranſact, and agree the ſame; 
and, on receipt thereof, diſcharges and 
acquittances to grant; and to do all acts 
and things whatſoever concerning the pre- 


miſſes, as fully, in all reſpects, as I might 


do if I were perſonally preſent; and to 
make and appoint an attorney or attornies 
under him for the purpoſes aforeſaid, if he 
ſhall ſee cauſe. Ratifying and confirming 
all and whatſoever things my ſaid attor- 
ney ſhall lawfully do, or cauſe to be done 
in the premiſſes, in virtue of thefe preſents. 


In witneſs whereot I have hereunto ſet my 
hand 


— — 


4 
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hand and ſeal, at C. aforeſaid, the 
day of — in the year of our Lord one 
thouſand, &c. and of the reign of his Ma- 
ieſty George the Third, by the grace of . 
God, King of Great Britain, France and 
lreland, the — year. 
Signed, ſealed and delivered 

(being firſt duly tamped){ A. B. L. S. 

in preſence of 

12 K— 


12... — 


If the debt is due for goods furniſhed 
dy a merchant in this country to a perſon 
there, it will be the ſame as in the pre- 
ceding example, except the names and 
deſignations, and that what follows may 
de inſert in place of what comes in be- 
twixt (a) and (b)—* The ſum of 

pounds of lawful money of Great Bri- 


© tain, 
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© tain, for the amount or balance of ſun. 
dry goods and merchandiſe, fold and 
* ſhipped by me, for and by order of the 


* ſaid F. G. on board the ſhip Cap- 
for — in the month of 


tain — 
8 in the year one thouſand, &c. 


* years, as will e Soon the ſaid in- 
voices.“ 


Where the money is due by account, 
affidavit is generally made to the Juſtice 
of the debt. It will occur that, for the 
reaſon before mentioned, this will be more 
proper than the Scotch form of an vath of 
verity, though in ſubſtance the ſame: 
The form of ſuch affidavit may be as fol. 
lows : 


Aﬀidavit 


of Attorney. 


Affidavit by the Creditor on the ju- 
fice of his Debt. 


(Copy the invoice, and ſay,) 


A — B-—— of in the coun- 
ty of merchant, perſonally ap- 
peareth before me R 8 one of 
his Majeſty's Juſtices of the peace for the 
ſaid county, reſiding at aforeſaid, 
and maketh oath, that F. G. of 6 
county, England, ſtands juſtly indebted 
unto this deponent in the ſum of of 
lawful money of Great Britain, for the 
amount or balance of the invoices here- 
unto annexed, of ſundry goods and mer- 
chandiſe ſold and ſhipped for and by or- 
der of the ſaid F. G. by this deponent, 
on board the ſhip —— Captain 


for 
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for 
the year — as appears from the 
faid annexed invoices, which are juſt and 
true in every article thereof; neither he 
this deponent himſelf, nor any other per. 


in the month of —— in 


ſon or perſons for him, or on his account, 
(to the deponent's knowledge and belief) 
have ever received the amount of the ſaid 
invoice, or any part thereof, nor any ſa 
tisfaction or ſecurity for the ſame, or any 
part thereof, ſo that the faid ſum of — 
Sterling ſtill is and remains truly due, 
owing, and payable by and from the ſaid 
F. G. unto this deponent, 1 in manner as 
in the ſaid invoices is heredy mentioned 
and ſet forth. 


Sworn at 


aforeſaid, the 

one thou- 4. B 
ſand ſeven hundred and \ + N 
eigbiy years. 


Before me R. 8. J. P. 


It 
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It is to be obſerved, that, in Scotland, 
writings executed in the ſtile there uſed, 
with the ſolemmities of date, writer, and 
witneſſes names and deſignations inſert, 
and the parties and witneſſes ſubſcribing 
thereto, and upon paper properly ſtamp- 
ed, are of themſelves probative as ſoon as 
executed, till decrect of reduction and 
improbation thereof by the ſupreme court 
is obtained: but in England it is only an- 
tient deeds of thirty years ſtanding that 
prove themſelves. Modern deeds and o- 
ther writings muſt be atteſted and veri- 
ned by parole evidence (evidence by word 
ef meuth or oath) of witneſſes, By ſta- 

L tute 
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tute 5. Geo. II. cap. 7. $ 1. In any (vj; 
in any court of law or equity in the 


W. 


* plantations, for any debt or account ee 


wherein any perſon reſiding in Grey 
* Britain ſhall be a party, it ſhall be lay. 
ful for the plaintiff or defendant, and 


in 
* for any witneſs to be examined, to prove n 
any matter by affidavit, (or in the caſc pe 
© of a quaker) ſolemn affirmation, before ad 
any mayor or other chief magiſtrate of Wi de 
© the city or town in Great Britain, he 
© where, or near which, the perſon ſhall BMW {c 
© reſide, and certified under the common 
© ſeal of ſuch city or town, or the ſeal of 
© office of ſuch mayor or chief magiſtrate; Wi 0 
© and every affidavit or affirmation ſo made 
© and certified, ſhall be of the ſame force 
© as if the perſons had appeared and [wort 4 


© or affirmed viva woce, in open court, 0! 


: at 
upon commilſon.” 


As 
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As denial of the ſubſcription of modern 
writings in the Engliſh form mult be at- 
tended with much loſs of time, and put 


' ſuit 
the 


DUunt 


the perſon uſing ſuch writing to conſide- 
rable trouble, to obviate this objection 
in writings ſent to any of the Britiſh do- 
minions abroad, one of the witneſſes ap- 
pears before a magiſtrate of a borough 


Teat 


law. 


and 


rove 
caſe 


fore 


adjacent, (for one witneſs is held as evi- 
dence in England) and makes oath, that 
he was preſent and did ſee the ſame ſub- 
ſcribed, ſealed, and delivered. 


e of 


Sometimes the party appears and makes 
oath, | 


This is indeed a very proper form of 
proceeding, as it prevents the danger of 
being impoſed upon by falſe powers of 


attorney, a 


L 2 Chief 
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Chief Magiſtrates Certificate. 


To all to whoſe knowledge theſe preſent; 
ſhall come, 
Lord provoſt and chief magiſtrate of the 
(a) town of head bo. 
rough of the county of 
in that part of Great Britain called Scot- 
land, do hereby certify, that, on the day 
of the date hereof, perſonally came and 
appeared before me 
the deponent named in the affidavit here. 
unto annexed, being a perſon well known 
and worthy of good credit, and by ſo— 
lemn oath which he then and there took 
upon the Holy Evangeliſts of Almighty 
God, did ſolemnly and ſincerely declare, 
teſtify, and Wa to be true, the ſeveral 
matters 


(a) or of the royal borough of 


mal 
tail 
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matters and things mentioned and con- 
ained in the affidavit hereunto annexed. 
w In faith and teſtimony whereof, I the 
faid Lord Provoſt have cauſed the 
ſeal of the ſaid borough of 
to be hereunto put and affixed, and 
the letter of attorney mentioned 


6: and referred to in and by the ſaid 
3 affidavit of the ſaid 
1 


together with the ſaid affidavit to 

be hereunto annexed, dated at 
aforeſaid, the 

day of one thouſand, 


ſeven hundred, &c. 
I. * — — Pr ovoſt. 


al L 3 Affidavit 
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Affidavit of the Witneſs. 


il t maketh oath, 


ad ſaith, That he was preſent, and did 
ſee A. B. of C 


— in the power of 
attorney hereunto annexed, named, ſign, 


ſeal, and acknowledge, and for his own 


act and deed in due form of law execute 


and deliver the ſaid annexed power or 


letters of attorney bearing date the — 
day of one thouſand, &c. ; and 


that the deponent did write and ſubſcribe 


his name as a witneſs to the due execu- 


tion of the ſaid letters of attorney, and 
did alſo ſee the 


other ſubſcribing witneſs, write and ſub- 
| ſcride 
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#ribe his name as a witneſs to the due 
execution thereof. 
Sworn this day Of — 


in the year of our Lord one 
thouſand ſeven hundred, &c. 


Before me —— —— Provoſt, 


If the party himſelf makes affidavit, the 
Provoſt's certificate bears, That, on the 
* day of the date hereof, perſonally came 
* and appeared before me A. B. of C. in 
* the annexed power of attorney named, 
who, by ſolemn oath, &c. depoſes to 
* be true the ſeveral matters and things 
mentioned and contained in the affida- 
vit hereunto annexed. 


© In faith, &c. 


_ Afidavit, 


Adavit. 


© A. B. of C. county in Scot- 
© land, Gentleman, maketh oath and 
* faith, that he ſigned, ſealed, and as his 
* own act and deed delivered the power 
or letter of attorney hereunto annexed, 
© and that and — were Wit- 
© nefles to the due execution of the ſaid 
power of attorney, and did ſeverally ſet 
and ſubſcribe their names thereto.” 

Sworn, &c. 


If the ſum to be uplifted by the attor- 
ney were due by account, and affidavit 
were to be made of the juſtice of it, 1t 
might be done alſo before the chief ma- 


giſtrate r, if done before a juſtice of 
the 
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the peace, (or other judge) it would not 


be improper that the chief magiſtrate re- 
quired the evidence of one witneſs, or 
more, and ſhould thereupon, or upon his 
own knowledge, certify that the ſigna- 
© ture R. S. fet and ſubſcribed to the ju- 
© rat at the foot of the affidavit of A. B. 


© of C. hereunto annexed, is the true ſig- 
nature and proper hand-writing of R. 


8. juſtice of the peace for the county of 
: That the ſaid R. S. is in the 
* commiſſion of the peace for the faid 
* county, duly qualified by taking the 
* oaths according to law, and reſides and 
acts as ſuch; and that, to all ſentences 
* paſt, affidavits taken, and writings ſo 
* ſigned by him in relation to the ſaid of- 
* ice, obedience is paid, and faith and 
* credit is and ought to be given in judi- 
ture, or thereout.“ 


Then 


e . . — . — . — . ? — — —— — : — — — 
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Then follows the power of attorney, 


Power of Attorney for recovering the 
debts due to, and managing the 
eftate and effects of a Brother-ger- 
man deceaſed, in Famaica, 


Know all men, by theſe preſents, that! 
A. B. of the pariſh of in the coun- 
ty of „North Britain, farmer, brother 
of the deceaſed J. B. late of Montego- 
bay in the iſland of Jamaica, ſurgeon, 
have made and ordained, and by theſe 


preſents do make, ordain, and in my 
place and ſtead put and conſtitute C. D. 
of the pariſh of St James's, in the ſaid 
iſland of Jamaica, Eſq; to be my true and 
lawful attorney for me, and in my name, 


and on my behalf, to call to account and 
bring 
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bring to a reckoning, and to adjuſt and 


ſettle accounts with all and every perſon 
or perſons in the ſaid iſland of Jamaica 
aforeſaid, who is, or are, or ſhall be in- 
debted to the eſtate of the ſaid J. B. de- 
ceaſed, upon any account, by any ways 
or means whatſoever, or howſoever, and 
alſo to demand, levy, ſue for, recover, 
and receive, by all lawtul ways and means 
whatſoever, of and from all and every 
ſuch perſon or perſons aforeſaid, and all, 
erery, or any perſon and perſons whom 
it doth, ſhall, or may concern, all and 
every ſuch debts, dues, ſum and ſums of 
money, and likewiſe all and ſingular ſuch 
goods, commodities, merchandiſes, and 
effects which now are and ſhall become 
and grow due, owing. payable, and be- 
longing to the eſtate of the ſaid J. B. de- 
ceaſed, upon, or by virtue of any mort- 


gages 
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gages or ſecurities made to the ſaid J. ;. 
deceaſed, or upon any bond, bill, bogk, 
or open account of trading or dealing, or 
upon any other account, or by any other 
ways or means whatſoever or howloever, 
in any manner of way; and likewiſe to 
demand, levy, ſue for, recover, and re- 
ceive, by all lawful ways and means what: 
ſoever, of and from all and every perſon 
or perſons whom it doth, ſhall, or may 
concern, all ſuch ſum and ſums of mo- 
ney which now are, and which ſhall be. 
come and grow due and payable for rent, 
and arrears of rent, for and in reſpect ot 
all, every, and any meſſuages, lands, and 
plantations, of and belonging to the eſtate 
of the ſaid J. B. deceaſed, in the iſland 
of Jamaica aforeſaid ; and, if need be, 
to diſtrain for the ſame, and to ſel! and 


diſpoſe of ſuch diſtreſs, according as the 
Jaw 
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gw in that behalf directs; and upon re- 
ceipt or recovery of all or any of the ſaid 
debts, dues, ſum, and ſums of money, 
rent, and arrears of rent, goods, and ef- 
fects, or any of them, or any part there- 
of, ſufficient acquittance and diſcharges 
for the ſame for me, and in my name, | 
from time to time, to make and give ; 
and generally to do, negotiate, tranſact, 
perform, and accompliſh all other acts, 
matters, and things for me, and on my 
behalf, in and about the premiſſes, and 
in, about, and concerning the eſtate of 
the ſaid J. B. deceaſed, in the ſaid iſland of 
Jamaica, as fully to all intents and purpoſes 
as I might or could do, if I was perſonally 
preſent ; and likewiſe for me, and in my 
name, and on my behalf, to enter into, 
and take poſſeſſion of all, every, or any 
of the meſſuages, lands, aud plantations, 

M late 
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late of and belonging to the ſaid J. B. d. WI * 
ceaſed, in the ſaid iſland of Jamaica x» ac 
foreſaid, with all and every the building, n 
negroes, ſervants, cattle, coppers, mills, 
utenſils, appurtenances, and things what. 


ſoever, thereunto, or to any of them be. 
longing, and from time to time to demiſe 
and let the ſame, or any of them, or any 
part thereof, by leaſe, for ſuch term or 
terms of years, or at will, as he my faid 
attorney ſhall think fit; and to do and 
perform all ſuch acts and things for per. 
fecting thereof as ſhall be requiſite and 
neceſſary in that behalf. And I do hereby 
ratify and confirm, and ſhall and will, at 
all times, ratify and confirm all and what. 
ſoever the ſaid C. D. Eſq; ſhall legally do 
or cauſe, or procure to be acted, done, 
and accompliſhed, in and touching the 


premiſſes ; provided always, that my fail 
attorne), 
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attorney ſhall be liable, and obliged to 
account to me for his intromiſſions and 
management, in virtue hereof; but he 
hall not be liable for omiſhons of any 
kind. And J reſerve full power to myſelf 
to revoke theſe preſents; and appoint a- 
nother attorney or attornies, in place and 
ſtead of the ſaid C. D. Eſq; at my plea- 
ſure, In teſtimony whereof, I have here- 
unto ſet my hand and ſeal, this 

day of in the year 
of our Lord one thouſand ſeven hundred 
and eighty ; and of the reign of his Ma- 
jeſty George the Third, by the grace of 
God, King of Great Britain, France, and 
Ireland, Defender of the Faith, &c. the 
twenty year. 


Signed, ſealed, and delivered, 
(being firſt duly ſtamped) C A. B. L. S. 
in the preſence of 
J— R——. 


1— M h 
M 2 Ob. 
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Obſervations. 


By faid ſtatute, 5th Geo. II. cap. 7. 
4+ The houſes, lands, negroes, and o. 
ther real eſtates, ſituated within any of 
* the ſaid plantations, belonging to any 
* perſon indebted, ſhall be liable to all jul 
* debts and demands, and ſhall be aſſets 


in like manner as real eſtates are by the 
law of England liable, to the ſatis faction 


* of debts due by bond, or other /pecialty 
© and ſhall be ſubje& to the like remedies 
in any court of law or equity in the 
* plantations, in like manner as perſonal 
* eſtates,” 


Aſſets real, are ſuch eſtate as would 
deſcend by inheritance to the heir bur- 
dened with the debts of the anceſtor, and 


which, if he renounce to enter heir to, 
may 
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may be attached by the creditor for the 
lebts due to them; what in our law is 
termed hereditas jacens. Aſſets perſonal, 
che teſtament of the deceaſed, what would 
teſcend to his executors, and is the ſubject 
of confirmation by them or executor credi- 


ors. 


Specialty, any ſpecial obligation, as a 
dond, bill, &c. 


Power of Attorney by a Legatee, for 
himſelf, and as guardian for his 
Children, alſo Legatees, for reco- 
vering Legacies left them by a per- 
fon in Famaica, 


To all to whom theſe preſents ſhall 
come, I 


Lord Provoſt of the city of Edinburgh, 
M 3 in 
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in that part of Great Britain called Scot. 
land, in purſuance of an act of parliament, 
made and publiſhed in the fifth year of 
the reign' of his late Majeſty George the 
Second, intitled, An act for the more 
© eaſy, recovery of debts in his Majeſty's 
* colonies and plantations,” &c. do hereby 
certify, that on the day of the date hereof, 
perſonally came and appeared before me, 
P. Q. of R. county in Scotland aforeſaid, 
gentleman, the deponent named in the 
aftidavit hereunto annexed, being a perſon 
well known, and worthy of good credit; 
and by ſolemn oath, which the ſaid depo- 
nent then took before me, upon the holy 
Evangeliſts of Almighty God, did ſolemn- 
ly and ſincerely declare, teſtify, and de- 
poſe to be true the ſeveral matters and 
things mentioned and contained in the 
ſaid annexed affidavit, And do allo cer- 


. 
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tify, that W. C. Eſq; of ſheriff- 
depute of the ſheriffdom of who 
hath granted or iſſued the letters of tu- 
tory, act. of curatory or guardianſhip 
alſo annexed, is ſheriff-depute of the ſaid 
heriffdom, by royal authority, duly ap- 
pointed, qualified, and ſworn into office 
by taking the oaths to government, ac- 
cording to law; and that 

ſheriff-clerk of the ſaid ſhire is alſo duly 
appointed to his ſaid office, and qualified, 
and ſworn into office ; and that to all de- 


crees, acts, and other writings, ſigned by 
the ſaid W. C. ſherift-depute, in relation 
to the ſaid office, or extracted by the ſaid 
—— ſheriff-clerk, from the ſheriff-court- 
books, or records of the ſaid ſhire, due o- 
bedience is paid, and faith and credit is 

and 


| 
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and ought to be given in judicature or 5 
thereout. 8 


In faith and teſtimony whereof, I the 
ſaid Lord Provoſt have cauſed the 
ſeal of the ſaid city of Edinburgh 
to be hereunto put and affixed; 
and the power of attorney and 
certificates, mentioned and refer- 
red to in and by the ſaid afhdavit, 
to be hereunto alſo annexed, toge- 
ther with the letters of tutory, ad 
of curatory, or guardianſhip.— 
Dated in the 
of in the year of our Lord 


one thouſand, &c. 
L. 8. 


day 


(Provoſt ſigns here.) 


It is here to be obſerved, that in gene- 


ral the father is tutor and curator, or ad- 
mini- 
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miniſtrator-in-law to his children, without 


any ſervice, nomination, or other form of 
law; but in this caſe, as will appear from 
the power of attorney, the father is one of 
the executors, and of courſe debtor, in 
the ſums to be uplifted by the power of 
attorney, if he inclined to take any part 
in the adminiſtration, and therefore opti- 
onal to the children to chuſe other tutors 
and curators, or to obtain a curator ad 
lun. Tutors or curators muſt alſo be 
appointed where a ſubject ĩs left to chil- 
dren, excluſive of their father's manage- 
ment, and none mentioned in the will or 
deviſe of the perſon leaving ſuch ſubject, 
in which caſe the form will differ in title 
from the above. 


(Follows affidavit of the witneſs.) 


8 
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P— Q—— of R county, gentle. 
man, being duly {worn, maketn oath and 
ſaith, that he was preſent and did ſee A, 
B. of C. in the power of attorney hereun- 
to annexed. named, ſign, ſeal, and as for 
his own act and deed deliver the ſaid an. 
nexed power, or letters of attorney ; and 
that the name P. Q. ſet and ſubſcribed to 
the due execution thereof, is of the proper 
hand-writing of this deponent. And this 
deponent further ſaith, that he was pre- 
ſent and did ſee the Rev. G. H. miniſter 
of the goſpel at ſign and atteſt the 
certificate hereunto annexed ; and that 
the name G. H. thereto ſubſcribed, is of 


the proper hand-writing of the ſaid G. 
H. and that the ſaid certificate is duly ex- 
trated from the regiſter-books of the ſaid 


pariſh of he the deponent having 


carefully examined and compared the 
ſame 
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ſame with the ſaid books. And this 
deponent further ſaith, that he is now, 
and hath been, for many years laſt paſt, 
acquainted with the ſaid A. B. in the ſaid 
annexed power or letters of attorney na- 
med. Saith, that the ſaid A. B. was always 
reputed, deemed, and taken to be the bro- 
ther of P. B. late of the iſland of Jamaica 
deceaſed, in the ſaid annexed power or | 
letter of attorney alſo named. And this 
deponent further ſaith, that he alſo knows 
and is well acquainted with P. B. E. B. 
J. B. R. B. S. B. and W. B. the ſons and 
daughters of the ſaid A. B. in the ſaid 
annexed power, or letter of attorney, alſo 
named. And alſo ſix of the legatees na- 
med in the laſt will and teſtament of the 
faid A. B. as this deponent hath been in- 
formed, and verliy believes; and that the 
laid P. B. E. B. I. B. R. B. S. B. and W. 

B. 
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B. have been from the time of their re. ſto 
ſpeQtive births, and now are deemed, re. ant 
puted, and taken to be the children of an: 
the faid A. B. the brother of the faidP, an 
B. deceaſed; and that they the ſaid chil. ſal 
dren are all now minors, under the age in 
of twenty-one. B. 
ſat 
Sworn this day of * 
one thouſand, &c. P. O. by 
Before me Provoſt. ou 

int 

(Follows the power of attorney.) ph 

for 

To all to whom theſe preſents ſhall come, Gt 

A. B. of C. near Edinburgh, in that part Wl — 
of Great Britain called Scotland, farmer, ur 
brother, and one of the legatees and exe. an 
cutors named in the laſt will and teſta- to 
ment of P. B. late of the pariſh of King- Wl A. 


ſton, 
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ton, in the iſlan< of Jamaica, gentleman 
and alſo tutor and guardian of the perſon 
and eſtate of P. B. E. B. J. B. R. B. S. B. 
and W. B. the ſons and daughters of the 
aid A. B. alſo fix of the legatees named 
in the laſt will and teſtament of the ſaid P. 
B. deceaſed, ſends greeting ; whereas the 
ſaid P. B. deceaſed, did, in and by his laſt 
will and teſtament, bearing date on or 
about the ——day of —— in the year of 
our Lord one thouſand ſeven hundred, &c. 
inter alia, give and bequeath unto his ne- 
phew the ſaid P. B. by the name of P. B. 
{on of his brother A. B. of that part of 
Great Britain called Scotland, the fum of 
—— Sterling, together with his mili- 
tary accoutrements, watch, and jewels ; 
and alfo thereby gave and bequeathed un- 
to his niece E. B. daughter of the faid 
A. B. the ſum of —— (and ſo take in 


N the 
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the reſpective legacies ;).and he did there. 
by deſire, that all and every the above le. 
gacies and bequeſts by him bequeathed, 
ſhould be ſent to Scotland to his ſaid 
brother A. B. one of the executors there. 
in named ; or, in caſe of his death, to ſuch 
perſon or perſons as ſhould lawfully re. 
preſent him : But, nevertheleſs, to the uſe 
and uſes of the ſaid nephews and nieces, 
to be paid them and each of them reſpec. 
tively, within twelve months next after 
his deceaſe, agreeable to the intent and 
meaning of his ſaid laſt will and teſta- 
ment. But in caſe all or any of his faid 
nephews and nieces ſhould happen to de- 
part this life before his deceaſe, or within 
twelve months after his deceaſe, his will 
and deſire was, that the ſaid legacy or le. 
gacies to him, or her, or them, ſo dying, 


ſhould ſink and revert to his eſtate, and 


become 
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decome part of the reſiduum thereof: 
And the ſaid P. B. deceaſed alſo thereby 
gave and bequeathed unto his ſaid brother 
A. B. the ſum of pounds Sterling 
in caſe he ſhould be alive at the time of 


his death) to buy him mournings ; and 
he thereby appointed his brother A. B. 


together with D. F. late of the pariſh of 


Kingſton aforeſaid, merchant, deceaſed, 
and T. R. in the pariſh of St Andrew's, 
in the ſaid iſland of Jamaica, wright, ex- 
ecutors of his ſaid laſt will, as in and by 
the ſaid will and teſtament, duly proved 
and recorded in the ſecretary's office of 
the ſaid iſland of Jamaica, reference being 
thereunto had, may more fully and at 
large appear. And whereas the ſaid P. 
B. after making the ſaid in part recited 
vill, departed this life, without altering 
or revoking the ſame; and the ſaid D. 
. and J. R. cauſed the fame to be duly 
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proved, and letters teſtamentary were 
thereon granted to them; and they took 
upon themſelves the burden of the exe. 
cution thereof in the faid iſland of Jami, 
ca, as in and by the ſaid letters teſtamen- 
tary remaining on record in the laid ſccre. 
tary's office, relation being thereunto had, 
will more fully appear: And whereas the 
_ faid D. F. hath lately departed this life, 
whereby the faid J. R. is now become the 
only furviving executor in the ſaid iſland 
of Jamaica; now know ye that the ſaid A, 
B. as well in his own right as tutor and 
guardian of the perſons and eſtates of the 
faids P. B. E. B. J. B. R. B. S. B. and 
W. B. fix of the legatees named in the 
laſt will and teſtament of the ſaid P. B. 
deceaſed, hath made, ordained, nomina- 
ted, conſtituted, and appointed J. F. of 
the pariſh of Kingſton in the ſaid iſland of 


Jamaica 
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Jamaica aforeſaid, attorney at law, to be 


his true and lawful attorney, for him and 
in his name, or as tutor and guardian as 
aforeſaid, or otherwiſe, as the caſe may 
require; and for, or on his account, or 
23 tutor or guardian aforeſaid, to aſk, de- 
mand, ſue for, levy, recover, and receive 
of and from the ſaid J. R. the ſurviving 
executor of the ſaid P. B. or ſuch other 
perſon or perſons whom it doth, ſhall, or 
may concern, all- and every ſuch ſum or 
ſums of money, debts, dues, legacies, or 
other perſonal eſtate, that now are due, 
owing, or belonging to him the ſaid A. 
B. either in his own right, or as tutor or 
guardian aforeſaid, of the perſons and e- 
ſtates of the ſaid P. B. E. B. J. B. R. B. 
5. B. and W. B. his children, or upon any 
aher account whatſoever ; and upon re- 
cept of all or any of the ſaid ſum, or ſums 
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of money, debts, dues, legacies, or other 
perſonal eſtates or demands as aforeſaid, 
to give, ſign, ſeal, execute, and deliver, 
in his name or otherwiſe, as the caſe may 
require, good and ſufficient receipts, re- 
leaſes, acquittances, or other ſufficient dil. 
charges of the ſame, or any part thereof, 


But upon non-payment thereof, or of any 
part of the ſame, to take and purſue all ſuch 
lawſul ways and means for the recovery 
thereof, or any part thereof, as fully and 
eftectually to all intents and purpoſes, as 
if the ſaid A. B. was perſonally preſent 
and did the ſame; and alſo, if occaſion 
hall be, or need require, to file one or 
more bill or bills, in the high court of 
chancery of the ſaid ifland, againſt the 
faid J. R. the ſurviving executor of the 
faid P. B. deceaſed, in the ſaid iſland of 
Jamaica, and fuch other perſon or perſons 
as his ſaid attorney ſhall think proper and 
neceſſar 
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neceſſary for the recovery of the ſaid ſeve- 
ral legacies herein before particularly 
mentioned, or any or either of them, or 
any part thereof; and to proſecute the 
ſame with effect, as fully and effeQually 
as if the faid A. B. was perſonally pre- 
ſent and did the ſame himſelf; giving and 
hereby granting unto his ſaid attorney, 
his full and whole power and authority 
in the premiſles to do, negotiate, execute, 
tranſaQt, and perform, all and every mat- 
ter and thing whatſoever, which ſhall be 
thought requiſite and neceſſary therein, as 
fully and effectually, to all intents and 
purpoſes, as if he was perſonally preſent 
and did the ſame; and one or more at- 
torney or attornies under him, for all or 
any of the purpoſes aforeſaid, to nominate 
and appoint, and, at his pleaſure, to re- 
voke, ratifying, and hereby allowing and 

con- 
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confirming all and whatſoever his ſaid at- 
torney, or his ſubſtitute or ſubſtitutes, 

ſhall lawfully do, or cauſe to be done, in 
and anent the premiſſes, by virtue of theſe 
preſents. In witneſs whereof, the ſaid A, 
B. in his own right, and as tutor and 
guardian aforeſaid, hath hereunto ſet his 
hand and ſeal, at aforeſaid, the 
day of in the year of our Lord 
one thouſand ſeven hundred, &c. 


Signed, ſealed and delivered 


(being firſt duly dare A. B. L. S. 


in preſence of 
In his own right, and as guardian of the per- 
ſons and eſtates of P. B. E. B. J. B. R. B. 
S. B. and V. B. | 
A—— N—. 


. 
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n Peer of Attorney ſent to the Eaf- 


© Indies, for upliſting Money due to a 
Perſon who had died there, from 


former Attornies and others, and for 
calling them to account, 


(Begin with the Provoſt's certificate 
and affidavit, and then follows the power 
of attorney. N. They are written on ſepa- 
rate ſheets.) 


Know all men by theſe preſents, That 
I, A. B. of C. in the county of in 
that part of Great Britain called Scotland, 
writer, have made, conſtituted, and ap- 
pointed, and by theſe preſents make, con- 
ſtitute, ordain, nominate, authoriſe, an d 


appoint. 
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appoint, Mr G. G. of Calcutta, gentle. 
man ; whom failing, by death or non-ac. 
ceptance, Mr P. D. enſign in the ſervice 
of the honourable the united company of 
merchants of England, trading to the Eaſt 
Indies, to be my certain, true, and lawful 
attorney, for me and in my name, and for 
my uſe and behoof, to aſk, demand, levy, 
ſue for, recover, and receive of and from 
J. M. of Calcutta, gentleman, J. M. alſo 
of Calcutta, gentleman, and from and of 
all and every other perſon or perſons 
whomſoever, whom it doth, ſhall, or may 
concern, all and every ſuch ſum or ſums 
of money, debts, dues, goods, effects, and 
things whatſoever, which now are and 
ſhall be, and grow due, owing, payable, 
and belonging to me the ſaid A. B. in my 


own right, and as executor or adminiltra- 
tor of the goods, chattels, and effects of 
C. 
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C. B. captain in the ſervice of the ſaid 
honourable. united company of merchants 
of England trading to the Eaſt Indies, my 
ſon, now deceaſed, upon, or by virtue of 
any bond, bill, ticket, book, or open ac- 
count of trading or dealing, or upon any 
account, ways or means howloever ; and, 
if need be, to call to account, and bring 
to a reckoning, all or any perſon or per- 
ſons concerned in the premiſſes; and up- 
on receipt or recovery of all or any ſuch 
ſum or ſums of money, debts, dues, goods, 
ellects, or other things, or any part there- 
of, ſufficient acquittances and diſcharges 
for me, and in my name, from time to 
ime, to make and give, giving, and here- 
dy granting unto my faid attorney, full 
power and authority in and touching the 
premiſes, to ſue, purſue, arreſt, attach, 

ſeize, ſequeſtrate, implead, impriſon, con- 
demn, 
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demn, and proſecute, and thence and 
thereof again to acquit, diſcharge, and out 
of priſon to releaſe ; alſo for me to ap. 
pear, and my perſon to repreſent, in al 
or any court or courts, or other places, a; 
demandant or defendant, in any ſuit, ac. 
tion, or appeal, for, or by reaſon of the 
premiſſes; and generally to do, act, and 
perform all other matters and things re. 
quiſite and neceſſary, as fully as I myſelf 
might or could do, were I perſonally pte. 
ſent: And I do hereby ratify and confirm 
all and ſingular whatſoever my faid attor- 
ney ſhall legally do or procure to be done, 
in and about the premiffes ; declaring 
hereby, that my ſaid attorney ſhall not be 
chargeable for omiſſions, but only for his 
actual intromiſſions with my eſtate and e 
fects by virtue hereof, after deduction of 
- his diſburſements in my affairs, and a ret 
ſonable 


10 


It 
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ſonable gratification for his trouble. 


ln witnels, &c. 


OBSERVATIONS. 


- 


It is to be obſerved on this power of at. 
torney, that it is executed by the father, 
who, by the law of England, is preferred 
to the adminiſtration before brothers and 
liſters, | 


As the laws of this country and of Eng- 
land differ conſiderably in reſpe& to ad- 
miniſtration of the eſtates and effects of 
perſons deceaſed, I ſhall here take the op- 
portunity of mentioning wherein they are 
different. In both, the executor named 
in the teſtament is preferred. Any other 
perſon in Scotland, who hath the goods 
of the perſon dying inteſtate committed to 

O his 
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his charge, by the commiſſary of the cou. 


miſſariot, who, ſince the Revolution, 

comes in place of the biſhop of the dio. 

ceſe, is termed executor-dative, In Eng. 

land it is ſtill done by the biſhop, ſome. 

times termed the ordinary, as being the ec. 
cleſiaſtical judge-ordinary ; and the perſon 
ſo appointed is termed admini/trator. In 
Scotland, failing ſuch nomination, 1. uni. 
verſal diſponees are preferred ; 2. the 
children ; 3. the brothers and ſiſters, and 
other neareſt of kin; among whom the 
father is the firſt after the brothers and 
fiſters, then uncles, &c. ; 4. the relict; 
5. creditors ; 6th, and laſtly, ſpecial leg. 
tees.—By the law of England a teſtament 
may be in effect a general diſpoſition ; for 
there is no diſtinction of legal ſhares to 
wife and children, and dead's part ; the 


whole of a man's effects are what we would 
term 
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term dead part, that is, he may teſt on 
hem. In cafe of no will, adminiſtration 
3s granted, 1. to the huſband, of the wife's 
goods and chattels; 2. to the wife, of the 
huſband's goods and chattels ; 3. if there 
be no huſband or wife, to the children, 
ſons or daughters; 4. if there be no chil- 
dren alive, to the father or mother; 5. 


then to the brother or ſiſter of the whole 
blood, or of the half blood; 6. and if 


there are none ſuch, to the next of kin, 
as uncle, aunt, or coulin; 7. then to a 
creditor of the deceaſed ; or, 8th and 
laſtly, to any perſon at diſcretion of the 
ordinary, An ordinary may grant admi- 
nitration to a father of a ſon, or to the 
lon's wife, at his election; and where two 
are equal in degree of kindred, to which 
of them he pleaſes. — Adminiſtrators 


mult give ſurety to exhibit inventory of 
O 2 the 
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the goods of the deceaſed, render a jul 
account, and make a juſt diſtribution of 


the ſurplus according to law, 


Where perſons die in England intel. 
tate, their eſtates (i. e. goods) are to be 
diſtributed ; one third part to the vile, 
and the others equally among the children 
and their repreſentatives : If there be no 
children, one moiety of the perſonal eſtate 
ſhall go to the wife, and the reſidue e- 
qually to the next of kin; if there is no 
| wife but children, it ſhall be diſtributed 
| among ſuch children; and if there be no 
wife or children, it ſhall go to the next of 

kin in equal degree. When children Wi tc 

ſhall die after their father, without vile d 


or child, the mother, and every brother 
and ſiſter, and their repreſentatives, fhll 


| have equal ſhare in the eſtate of ſuch in- 0 
| | teſtates ! 


juſt 
n of 
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teſtates: But no repreſentatives are allow- 
ed after brothers and ſiſters children; and 
children advanced by the inteſtate in his 
lifetime, with any eſtate equal to the other 
ſhares, are excepted, though not the heir 


at law, who is to have an equal ſhare of 
the diſtribution, notwithſtanding what he 
may have by deſcent. Creditor-admini- 
(trator may retain the goods to ſatisfy his 
debt. 


It may be obferved, that in Scotland 
ſucceſſion by nearneſs of kin or kindred, 
b, firſt, to deſcendents, as children, grand- 
children, &c. then to collaterals, that is, 
to brothers and ſiſters; then to aſcen- 
dents, viz. to father, grandfather, &c. and 
their deſcendents and collaterals : But 
there is no ſucceſſion through the mother 
of the deceaſed, and no repreſentation in 

O 3 move- 
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moveables of grandchildren,” as coming 
in place of their parents, to compete with 
their uncles, aunts, &c. except in caſes 
betwixt the full and half blood; and 


where there is heritage, the heir has no 
part of the moveables, unleſs he collate 


or lump the heritage and executry, in 
which caſe he is entitled to draw an equal 
or proportional ſhare with the others in 
the ſame degree of kindred. In England, 
the next of kin is firſt in the right line 
deſcending, then in the right line aſcend- 
ing, and then in the collateral line. In 
the right line aſcending, the father and 
mother are always in the firſt degree of 
kindred: But if there are no kindred in 
the right line deſcending, the inheritance 
of lands goes to the collateral line: But 
it never aſcends in the right line upwards, 


if there are kindred in the collateral. line, 
though 
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though it may aſcend in that line: Be- 
cauſe, by the feudal ſyſtem, the father 
muſt of neceſſity have been the perſon 
veſted in the fee before his ſon; and on 
this account the father was antiently by 
our law. alſo excluded. 


It is further to be obſerved with regard 
to wills in England, that by ſtatute 32d 
and 34th H. VIII. c. 5. lands may be left 
by laſt will and teſtament.— In a will of 
goods, there muſt be an executor ap- 
pointed, but not in one of lands only 
without goods, an executor having no- 
thing to do with lands. If lands are gi- 
ven by will, it is called a deviſe; if goods 
and chattels, a legacy.—In lands the de- 
viſe, ſhall enter without the appointment 


of others, or without any further grant, 
livery, &c.; in the caſe of goods and 
chattels, 
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chattels, there muſt be the aſſent of the 
executor. If /and; are given and deviſed 
by will, the will ought to be proved in 
the chancery ; and of goods, it mult be in 
the ſpiritual court. A will both of land; 
and goods, may be proved in the fpiritual 
court : 'The biſhop of the place where the 


perſon dies is regularly to grant admini- 
ſtration. Where the perſon dying hath 
goods in ſeveral dioceſes, which are bona 
notabilia, (i. e. to the extent of L. 5 Ster- 
ting) adminiſtration muſt be granted by 
the archbiſhop in the prerogative court of 
Canterbury and York; a power ſimilar 
to that of the commiſſaries of Edinburgh 
of confirming the teſtament of thoſe who 
die in foreign parts having goods in this 
kingdom. And this leads to and points 
out the uſe of the following power of at- 
torney. 


Power 
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Power of Attorney for procurmg 
Letters of Adminiſtration of the 
Eſtate of a Perſon who died at ſea 

Inteſiate. 


Whereas A. B. late of — in the Eaſt 
Indies, a bachelor, the only ſon procrea- 
ted of J. B. of C. in North Britain, wri- 
ter, and E. his wife, died at ſea without 
nn _ will. | 


Now know: all men by theſe preſents, 


oh 
* that I the ſaid J. B. father of the ſaid de- 
* ceaſed A B. have nominated and appoint- 


ed, and hereby nominate, conſtitute, and 
appoint C. D. of Eſq; to be my true 


and lawful attorney, to appear before the 
Right 
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Right Worſhipful George Hay, doctor of 
laws, maſter keeper or commiſſary of the 
prerogative court of Canterbury, his ſur. 
rogate, or ſome other competent judge, 
and to pray and procure letters of admi. 
niſtration of all and fingular the goods, 
chattels, and credits of the ſaid A. B. de- 
ceaſed, to be committed and granted to 
him for my uſe, behoof, and benefit, un. 
der the ſeal of the ſaid prerogative court 
of Canterbury; and alſo to pray and pro- 
cure letters of adminiſtration of the goods, 
chattels, and credits of the ſaid A. B. de- 
ceaſed, in any other court or courts in 
Great Britain, or elſewhere, for my be- 
hoof ; (then may follow a common pou- 
er to uplift and receive this) andflikewiſe 
for me, and in my name, and for my be- 
hoof, to aſk, demand, ſue for, recover, 
and receive, &c. 


Power: 


of 


the 
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Powers of attorney by ſeamen for uplift- 
ing prizes, or bounty money, wages, and 
arrears, are got at the navy - office, (print- 
ed with blanks for the names, and ſtamp- 
ed in a particular manner) by any perſon 
who applies. With regard to which pow- 
ers it is to be obſerved, that, by ſtatute 
20th Geo. II. cap. 24. § 6. no letter of 
attorney made by any ſeaman, marine, 
© or ſoldier, belonging to any ſhip of war, 
* or veſſel in his Majeſty's ſervice, or o- 
 therwiſe in the ſervice of his Majeſty, 
© or having letters of marque, or belong- 
ing to any privateer, or by their execu- 
tors or adminiſtrators, in order to em- 
power any perſon to receive any ſhare of 
* ſuch prizes or bounty-monies, ſhall be 
valid, unleſs the ſame be made revo- 
' kable, and for the uſe of fuch ſeamen, 
Ke. and be ſigned and executed before, 

© and 
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© and atteſted by the captain, and one o. 
* ther of the warrant or ſigning officers 
* of the ſhip, or the clerk of the cheque 
of one of his Majeſty's dock-yards, or 
the mayor or chief magiſtrate of ſome 
© corporation.” 


The words, unleſs the fame be revokable, 
ſeem to have proceeded from this conſi- 
deration, that an aſſignment differs little 
in form in England from a power of attor- 
ney, as will appear from the form of an 


aſſignment, added as an appendix to theſe 


powers of attorney; as, by another ſection 
of the ſaid ſtatute, * it is enacted, that all 
© ſales, bills of ſale, contracts, agreements, 
and aſſignments of ſhares of prizes, &c. 
taken from the enemy, by ſhips of war, 
© or veſſels in the ſervice of his Majeſty, 
* or having letters of marque, and all 
| « ſales, 
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ſales, &. of bounty-money, which ſhall 
abe made at any time after the 1ſt June 
1747, {hall be void.” 


APPEND 1:4 


Form of an aſſigument of a Bond in 
the Engliſh form. 


Toall people to whom theſe preſents ſhall 


come, greeting ; Whereas & a 
&, in and by one bond or obligation, 
bearing date became bound to 
C. D. of &c. in the penal ſum of 
— lawful money of Great Britain, 
conditioned for the payment of 
and intereſt at a day long ſince paſt, as 
by the ſaid bond and condition thereof 

P may 
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may appear. And whereas there now re. 
mains due to the ſaid C. D. for principal 
and intereſt on the ſaid bond, the ſum of 
— Now know ye, that the ſaid C. D. 
for and in conſideration of the ſaid ſun 
of of lawful Britiſh money to him 
in hand paid by E. F. of &c. the re. 
ceipt whereof the ſaid C. D. doth hereby 


acknowledge, he the ſaid C. D. hath a. 1 
ſigned, and ſet over unto the ſaid E. F. 4 
the ſaid recited bond or obligation, and Wi . 
the money thereupon due and owing, and ip 
all his right and intereſt of, in, and to the ke 
ſame ; and the ſaid C. D. for the conſi- * 
deration aforeſaid, hath made, conſtituted, T 
and appointed, and by theſe preſents doth P 
make, conſtitute, and appoint the ſaid I. 0 
F. his executors and adminiſtrators, his 2 


true and lawful attorney and attornies it- 


revokable, for him, and in his name, and 
in 
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in the name and names of his executors 
ind adminiſtrators, but for the ſole and 
proper uſe and benefit of the ſaid E. F. his 
executors, adminiſtrators, and aſſigns, to 
aſk, require, demand, and receive of the 
gad A. B. his heirs, executors, and admi- 
niſtrators, the money due on the ſaid 
bond ; and, on non-payment thereof, he 
the faid A. B. his heirs, executors, and 
adminiſtrators, to ſue for and recover tue 
fame ; and on payment thereof, to deliver 
vp and cancel the ſaid bond, and give ſuf- 
ficient releaſes and diſcharges therefor, 
and one or more attornies under him to 
conſtitute z and whatſoever the ſaid E. 
T. or his attorney or attornies ſhall law- 
fully do in the premiſſes, the ſaid C. D. 
wth hereby allow and affirm : And the 
aid C. D. doth covenant with the ſaid 
L. F. that the faid C. D. hath not recei- 


P 2 ved, 
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ved, nor will receive, the ſaid money 
due on the ſaid bond, or any part there. 
of; neither ſhall or will releaſe or dif. 
charge the ſame, or any part thereof, but 
will own and allow of all lawful proceed. 
ings for recovery thereof; he the {aid 
E. F. ſaving the ſaid C. D. harmleſs of 


and from any coſts that may happen to 


him thereby. In witneſs, &c. Signed, 


&c. lat 
rat 
an 

Submifhens of diſputed Marches ; of Wl i» 

Diviſion of Lands among Perſon: Ml 
having a joint undivided Property ; Nui 
of Diviſion of Commonties ; and f *) 
Lands lying run-11g. ret 

ret 
All actions in Scotland, antiently com- # 


menced by brieves procured from the 
| chan- 
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chancery, directed to the judge - ordinary, 
who tried the matter by a jury, upon 
whoſe verdict judgment was pronounced. 
This is ſtill the caſe ior the moſt part in 
England, and a few of them are to this 
day uſed in Scotland; as brieves of terce; 
of diviſion of lands poſſeſſed pro indiviſo; 
of lining, or ſettling the boundaries of te- 
nements within burgh ; and of perambu- 


lation, for aſcertaining the marches of ru- 
ral tenements, which are only pleadable, 
and ſeem to be of the nature of the brieves 
of WI above mentioned, on which action anci- 
ns; Wl ently proceeded. Beſides theſe, there are 
„ uled brieves of mortanceſtry, tutory, idio- 
„m. or furioſity; the verdicts whereof are 
retourable to chancery; that is, in the 


retourable ones, the retour of the ſervice 


n. b ſufficient inſtruction of the matter to 
he vhich they relate: Thus, ſor inſtance, on 
in- P 3 the 
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the brieve of mortanceſtry, upon the re 
tour of the ſpecial ſervice of an heir, | 
precept is iſſued from the chancery for 
infefting him, without any decreet deck. 
ratory, or other form. Pleadable brievs 
muſt be executed againſt the party having 
intereſt ; whereas in general the retour. 
able ones are executed at the market. cos 
againſt all and ſundry. 


Submiſſion of diſputed Marches, 


When neighbouring heritors cannot 2- 
gree about the marches of their reſpec- 


tive lands, brieves of perambulation may 
be obtained ; which are directed to the 
judge-ordinary, (the ſheriff or ſtewart-de- 
pute) to cauſe an inqueſt of fifteen wor! 


men perambulate the meiths and marche 
betwixt 


* 


of diſputed Marches, 175 


betwixt the lands, and to cauſe the ſame 
be obſerved as they ſhall have been per- 
ambulated by the inqueſt. The inqueſt 
on this brieve mult be perſons who have 
heritage of their own, and dwell maiſt 
eweſt (i. e. neareſt) to the lands, unleſs the 
marches be inſtructed by bounding char- 
ters, or other evidence in writing. See 
att parl. 1579, c. 79.—in caſe any of the 
parties thinks himſelf aggrieved, he may 
apply to the court of ſeſſion for review of 
the ſentence ; or, where one of the parties 
diſturbs another in his poſſeſſion, the per- 
ſon ſo diſturbed may raiſe an action of 
moleſtation. Where this action is pur- 
ſued before the court of ſeſſion, the judges 
are, by act of parliament 1587, c. 42. or- 
dained to remit the cauſe to the ſheriff of 
the county where the lands lie, who is 
empowered to take cognition of the 

marches, 
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marches, and put the fats contained in 
the libel and defences, to the knowledge 
of an inqueſt, conſiſting of perſons dwel. 
ling in the pariſh, moſt of them landed 
men: But the court, in practice, ordina- 
rily allow a proof to be brought before 
themſelves, and give judgment thereon, 
A proceſs. of declarator of property is 
ſometimes conjoined with the action of 
moleſtation ; in which caſe, the court of 
ſeſſion alone is competent to the action, 
Brieves of lining mentioned above arc, in 
burgal tenements, of the ſame nature and 
effect as thoſe of perambulation in rural 
ones: They are directed to the provoſt 
and bailies of a royal borough, to cauſe 
an inqueſt of twelve burgeſſes line the te- 
nement in diſpute, and cauſe the ſame to 
be fo obſerved. 


To 
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To prevent the trouble and expence 
with which either the proceeding upon 
theſe brieves, or inſiſting in an action of 
moleſtation, is attended, which is very 
conſiderable, often more than the value 


of the part in diſpute, ſubmiſſions are 
frequently entered into by the parties for 


terminating all diſputes betwixt them re- 
lating to theſe matters, 


Submiſſions betwixt Heritors of con- 
terminous Lands concerning their 


Marches. 


The parties following, viz. A. B. Eſq; 
of C. heritable proprietor of the lands of 
C. lying in the pariſh of and ſhire 
ofen the one part, and C. D. Eſq; of 

L. 


4 

| 

"2 
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E. heritable proprietor of the lands of J. 
lying in the pariſh of ——— and ſhire 
foreſaid, on the other part (a), do hereby 
ſubmit and refer all queſtions ſubſiſting be. 
twixt them, with regard to the meiths 
and marches betwixt their property land; 
aforeſaid, to the final ſentence and de. 
creet-arbitral to be given forth and pro- 
nounced by F. G. Eſq; of H. and J. D. 
ſheriff. clerk of 
choſen by the ſaid parties, with full pow- 
er to the ſaid arbiters to take all manner 


arbiters mutually 


of probation neceſſary by write, witneſſes, 
or oath of parties; and to judge, aſcer- 
tain, and determine the meiths and mar- 
ches aforeſaid (5), and to give forth and 
pronounce their final ſentence and de- 


creet-arbitral betwixt and the day of 


next to come, or betwixt and any 


other day or days to which the ſaid arbi- 
ters 
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ters may prorogate this ſubmiſſion, which 
they are hereby empowered to do; with 
power likewiſe to the ſaid arbiters, in caſe 
of variance betwixt them in opinion, to 
chuſe an overſman : And, whatever the 
aid arbiters, or overſman, in caſe of va- 
riance, ſhall do, declare, and determine 
in the matter hereby ſubmitted, the ſaid 
parties bind and oblige them, their heirs, 
executors, and ſucceſſors, to ſtand to, ob- 
temper, and fulfil to each other, under 
the penalty of L. 50 Sterling; to be paid 
by the party failing, to the party obſer- 
ving, or willing to obſerve the ſame, in 
caſe of failzie, by and attour performance. 
Conſenting to the regiſtration hereof, pro- 
rogations (if any be) minutes, and de- 
creet-arbitral to follow hereon, in the 
books of council and ſeſſion, or others 
competent, therein to remain for preſer- 

vation 
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vation; and, if needful, that letters of 
horning, on fix days charge, and all other 
execution neceflary, in form as effeirz 
paſs hereon ; and thereto they conſtitute 


their 
procurators. In witneſs, &c. 


OBSERVATION. 


It ſometimes happens, that the heritors 
of the different lands with to have the 


marches made ſtraighter, for the greater 


convenience of incloſing the lands. The 
method of proceeding, in this caſe, by 
law, is pointed out by act of parliament, 
December 22. 1669, in theſe words :— 
+ Whereas, by the fourty-one act of the 
* firſt ſeſſion of his Majeſtie's firſt parlia- 
ment, intituled, Act for planting and it. 


* clofung, 
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« cling of ground, it is provided, that 
here incloſures fall to be upon the 
borders of ony man's inheritance, the 
next adjacent heritor ſal be at equal 
pains and charges in building, ditching, 
and planting the dike which divides the 
einheritance . And the eſtates of parlia- 
ment, conſidering the inconveniency and 
difficulty the execution of that part of 
the act may meet with, in lands march- 
ing together where the marches are 
' crooked and unequal, or where any 
part of the bordering ground is unfit or 
' incapable of bearing a dike, or receiving 
'a ditch, or hinders the compleating of 
the incloſure in an equal line. For re- 
'meid whereof, his Majeſty, with advice 
and conſent of the ſaid eſtates, doth ſta- 
"tute and ordain, that whenſoever any 
Perſon. intends to incloſe by a dike or 

1 5 ditch, 
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< ditch, upon the march betwixt his lands, 
and the lands belonging to the other he. 
© ritors contiguous thereunto, it ſhall be 
© leiſum to him to require the next ſhe. 
© riffs, or bailiffs of regalities, ſtewarts dl 
* ſtewartries, juſtices of the peace, or o. 
© ther judges ordinar, to viſit the marches 
* alongſt which the ſaid dike or ditches i 
' © to be drawn; who are hereby authori. 
* zed, when the ſaid marches are uneven, 
* or otherways incapable of ditch or dike, 
© to adjudge ſuch parts of the one or the 
© other heritor's ground, as occaſion the 
inconveniency betwixt them from the 
one heritor in favors of the other, ſo a 
< may be leaft to the prejudice of either 
party; and the dike or ditch to be made 
to be in all time coming thereafter the 
common march betwixt them; and the 
parts ſo adjudged reſpective from tit 
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one to the other, being eſtimated to the 
juſt avail, and compenſed pro tanto, to 
i decern what remains uncompenſed of 
the price, to the party to whom the ſame 
is wanting. And it is hereby declared, 
that the parts thus adjudged hinc inde, 
ſhall remain and abide with the lands or 
' tenandries, to which they are reſpedive 
' adjudged, as parts and pendicles there- 


' of, in all time coming.” 


This act, it will be obſerved, points out 
the plan of procedure by one of the par- 
ties to compel the other to performance; 
but where parties. are equally willing, the 
lame may be done by ſubmiſſion and de- 


creet-arvitral ; and if, at aſcertaining the 


marches, the heritors wiſhed alſo to have 
them in ſome places ſtraighted for the 
purpoſe of building a march-dike, the ſub- 

Q 2 miſſion 
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miſſion might proceed as in the example 
given to letter (a), and go on with a nar. 
rative thus: Confidering that the ſaid 
* parties intend to incloſe their property 
lands aforeſaid, and that they cannot 
© agree as to the marches of their ſaid 
lands, and that it will tend to the advan- 
* tage of both parties, that the marches 
* of their ſaid lands be aſcertained and 
* made ſtraighter where crooked and un- 
* even :* And then go on to letter (6), 
and ſay, And to ſtraight the ſame where 
they are crooked and uneven, in ſuch 
way and manner as the ſaid arbiter ſhall 


« judge to be moſt convenient for the in- 
* cloling of the ſaid lands.“ After this 


clauſe may alſo be infert the following 
clauſe : And with power alſo, in caſe it 
* ſhould happen in the making of the ſaid 
* march ſtraight, that any of the ſaid par- 


6 ties 


( ie! 
© thi 


Gy 


of diſputed Marches, 18 


ties ſhould get lands of greater value 
© than the other, to decern the party get- 


ting the lands of greateſt value to pay 
the difference to the other.” 


It may be thought where the marches: 
are thus altered, and one piece of ground: 
giren for another, that the parties ought 
to enter into a contract of excambion of. 
the different parts where the marches are 
) ſo altered; but, as in the caſe of a judici- 
al alteration of them, no ſuch contract 
0 ſeems to be required, a decreet-arbitral- 
1 may, it is apprehended; as well as a de- 
creet of the judge-ordinary, make part of 
the title-deeds of an eſtate, or ſerve the 
purpoſe of making a general charter or: 
Uſpoſition of lands ſimilar to a bounding. 
charter; ſo that there ſeems to be no oc- 
alon for any other deed than the de- 


Q 3 creet 
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creet-arbitral, which may 'be taken notice 
of in the after rights of the ſubject; which, 
it is believed, is a thing very common in 
practice: And if, in any caſe, ſuch con. 
tract of excambion were neceſſary, it 
would be only where the charter was a 
bounding one, and the marches very par- 
ticularly marked out, in which caſe the 
ſubmiſſion might bear an obligation 
on the parties, to convey theſe parts of 
the lands taken from the one and added 
to the other, ſo as the property might be 
veſted in the perſon to whom the ſame 
was decerned to belong ; and for that 
purpoſe to grant all writings neceſlary, 

but always at the expence of the perſon 
requiring the ſame ; which will ſerve, in 
caſe a contract of excambion ſhould aſter- 


wards be thought neceſſary, to oblige ci. 


ther of the parties to enter into it. 
| Theſe 


ou 


ice 
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Theſe ſubmiſſions and decreets-arbitral 


ought inſtantly to be put on record. 


Differences about marches have been 
ſome times (like the price of the ſtocking 
of a farm), both ſubmitted and determin- 
ed verbally, and proved to have been fb 
by witneſſes; or pointed out by pits, and 
proof by witneſſes allowed, that the par- 
ties were preſent when they were ſo dug. 


See the two following ſubmiſſions, in- 
which other clauſes may be found, which 
may be thought neceſlary, in aſcertaining 
or ſtraighting the marches of the lands. 


Sub- 


Submiſſion for dividing Lands for- 
merly poſſeſſed in joint property un- 
divided, 


Lands poſſeſſed in joint property undi- 
vided, may be divided at the inſtanceof any 
of the parties. A brieve may be obtained 
for dividing the ſame by an inqueſt of 
fifteen fwornmen. This brieve contains in 
it nothing particular, but ſimply to divide 
the lands of lying, &c. betwixt 
A. B. and C. D. portioners thereof, by an 
inqueſt of fifteen perſons in the country, 


neareſt and moſt convenient. This brieve, 
as before obſerved, is only pleadable : 
Submiſſion is here alſo competent, and 
frequently uſed in practice, where the 

parties 


of 
pa 
riſl 
one 


pre 
the 
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parties cannot agree as to the diviſion 
themſelves. The form of ſuch ſubmiſſion 


follows. 


Submiſſion betwixt a Proprietor of 
three-fourths and one of one-fourth 
of Lands, for dividing the ſame, 
Minutes and Decreet-arbitral there- 


ons 


The parties after-named, viz. A. B. Eſq; 
of C. heritable proprietor of three-fourth 
parts of the lands of M. lying in the pa- 
riſh of 


and ſtewartry of K. on the 


ne part, and C. D. Eſq; of E. heritable 
proprietor of the other one-fourth part of 
the ſaid lands of M. on the other part, con- 


ſidering 
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fidering that the ſaid lands of M. have, for 
ſome time paſt, been poſſeſſed in common 
by the ſaid parties; and that it will be for 
their mutual profit and advantage that 
the ſame be divided between them accor. 
ding to their reſpective intereſts therein, 
in an amicable manner; and as they in. 
cline this diviſion ſhould be made by 
neutral perſons mutually choſen for that 
purpoſe, therefore the ſaid parties have 
ſubmitted and referred, and hereby /ubnit 
and refer, the diviſion of the ſaid lands of 
M. houſes and pertinents of the ſame, to 
the final ſentence and decreet-arbitral to 
be given forth and pronounced by J. W. 
in M. A. P. in G. W. F. of T. and R. 
F. in M. arbiters, mutually and neutrally 


choſen to make the ſaid diviſion, with ful 


power to the ſaid arbiters to take all man. 


ner of probation neceſſary thereanent that 
they 
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they ſhall think proper to require; and to 
appoint a ſurveyor or ſurveyors to mea- 
ſure the ſaid lands, and proper perſons, if 
needful, to value the ſame, and the houſes 
thereon : And, after having taken all ne- 
ceſſary information and proof concerning 
the premiſſes, to divide the ſaid lands, 
houſes, and pertinents, betwixt the faid 
parties, in ſuch manner, at ſuch a place, 
and by ſuch proportion, as they ſhall think 
juſt; quantity and quality always conſi- 
dered. And the ſaid parties bind and o- 
blige themſelves, to build and make a ſuf- 
ficient march-dike orditch upon the march 
to be made and aſcertained by the ſaid ar- 
biters betwixt their ſeveral properties, of 
ſuch quality and dimenſions, and in ſuch 
time as the ſaid arbiters ſhall appoint, 
the ſaid A. B. paying one half of the ex- 
pence, and the faid C. D. paying the o- 
ther 
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ther half of the expence of the ſaid dike 
or ditch; and further, to convey each to 
the other his part of the ſubjects when 
divided, ſo as the property may be abſo. 


the 


pe 
tio 


lutely veſted : And whatever deciſion the 
{aid arbiters, or, in caſe of their variance, 
J. B. Eſq; of N. who is hereby, in that 
event, appointed as their overſman, {hall 
pronounce concerning the premiſſes, be- 


or be- 


day of 


twixt and the 


twixt and any other day to which they or 
their overſman aforeſaid ſhall prorogate 


this ſubmiſſion, which he or they are here- 


by empowered to do, the ſaid parties bind 


and oblige themſelves, and their reſpective 


heirs and ſucceſſors, to ſtand to, abide 


by, obtemper, and fulfil to each other, un- 


der the penalty of twenty pounds Ster- 
ling, to be paid by the party failing to the 


my obſerving, or willing to obſerve 
the 
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the ſame, in caſe of failzie, by and attour 


performance. Conſenting to the regiſtra- 
tion, Ye. (as before.) 


Acceptance by the Arbiters, 


We the within deſigned J. W. A. F. 
W. and R. F's. arbiters, within named, 
haye accepted, and hereby accept of the 
within written ſubmiſſion, and determina- 
tion of the matters referred to us thereby; 
and ordaln J. G. land- ſurveyot. i 

ind R. D. land. ſurveyor an; 
to give in a plan and meaſurement there- 
of, detwixt and the —— day of 
in witneſs; &c. 
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Decreet-arbitral in part, and reference 
to Over/man, 


We the within deſigned ]. W. A. P. and 
W. and R. F.'s, having accepted of the 
within ſubmiſſion, and having this day 
met, and perambulated the lands of M. 
and carefully and narrowly inſpected the 
ſame, and conſidered a plan and meaſure- 
ment thereof, given in to us, by —— 
and ———— have unanimouſly agreed, 
that the within deſigned C. D.'s ſhare 
ſhould be taken off the north end of theſe 
lands, called the C and having God 
and a good conſcience before our eyes, 
decern the ſaid C. D. 's ſhare to be laid of 


the north end of the ſaid lands called C. 
ac· 


acct 
gre 
the! 
to | 
ſha 
tab 
non 
lan 
of 

vol 
the 
oth 
of 

ſub 
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accordingly ; and in regard we cannot a- 
gree in opinion with reſpect to the diviſion 
thereof, as to the quantity of land that is 
to be laid off for the ſaid C. D. his fourth 
ſhare, in conſideration of the want of a- 
table ground and houſes, (there being 
none of either upon that part of the ſaid 
lands,) and the difference of the quality 


> of part of the ſaid lands; therefore de- 
k volve the power of fixing the quantity of 
the 


the ſaid lands to be laid off, and whole 
other powers intruſted to us to J. B. Eſq; 
of N. overſman, named by the within 
ſubmiſſion, In witneſs, &c. 


Decreet- 


* , [ of 
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Decneetr arbitral therean (written an 


a ſeparate paper.) 


I, J. B. of N. overſman, choſen by A. 
B. Eſq; of C. proprietor of three. fourth 
parts of the lands of M. and C. D. Eg; 
of E. proprietor of the other one-fourth 
part of the ſaid lands, in a ſubmiſſion en- 
tered into by them, upon the — day of 
—— laſt, whereby they ſubmitted ardre- 
terred the diviſion of the ſaid lands of M. 
houſes, yards, and pertinents thereof, to the 
deciſion of J. W. in M. A. P. in G. W. T. 
of T. and R. F. in M. arbiters, thereby 
mutually and neutrally choſen, to make 
the ſ. id diviſion, with powers to them to 
do and decide as therein mentioned; and, 


in 
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in caſe of their variance, they thereby 
choſe me as overſman; conſidering that 
the ſaid arbiters accepted of the ſaid ſub- 
niſion, and upon the — day of 
met, &c. (narrate the former decreet in 
part, and reference to overſman, ) as from 
the ſaid acceptance, decreet, and reference 
written on the back of the ſaid ſubmiſſion 
will appear: And having accepted as o- 
rerſman in the ſaid ſubmiſſion and refe- 
rence ; and having this day perambulated 
the ſaid lands, and pertinents thereof, and 
viſited the houſes thereupon, and careful- 
ly and narrowly inſpected the ſame, and 
boundaries thereof, and conſidered the 
difference of the quality of the ſaid lands; 
and having alſo viewed a plan and mea- 
ſurement thereof, given in to the ſaid ar- 
biters by J. G. land-ſurveyor in A. and 
another by R. D. land-ſurveyor in M. as 
R 3 ap- 
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appointed by the ſaid arbiters for that pur. 
pole; and having deliberately conſidered 
the ſame, and the minute on the back of 
the ſaid; ſubmiſſion, ſigned. by the ſaid ar. 
biters, upon the ſaid, —— day of 
whereby they. decerned. the {aid C. D.“ 
part ſhould: be taken off the north end of 
the ſaid. lands, : But, in, regard: they could 
not agree in opinion as to the quantity to 
be. taken off, they devolyed: the power of 
fing ihe quantity of the ſaid lands ſo to 
be taken off, and whole other powers in- 
truſted to them upon me; and having 
God and a good conſcience before my i 
eyes, do hereby give forth and pronounce , 
my decreet-arhitral as follows, vi. I find t 
the whole meaſure of the. ſaid. lands ex- 
tends. to 2944 acres Scots ſtatute meaſure, 
and that 511 acres. is an equal one-fourth | 


part. of the: meaſure. of the ſaid. lands; and 
| 
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| decern 100 acres more in. conſideration. 
that it ĩs the north and ſtormy-end.of the 
aid lands; and in further, conſideration. 
that there are neither houſes, meadows, 
nor corn lands in that part of the ſaid dis. 
viſion, making in all 611 acres of; the 
north end; of the: ſaid lands called C. 
which I now ſet off to the ſaid C. D, be- 
ing equal, quantity and quality conſidered, 
fH to one: fourth. part of the ſaid whole Iands, 
q houſes, and. pertinents thereof, and have 


0 
- adjudged, decerned, and declared, and. 
F bereby adjudge, decern, and declare, 
F 1433 acxes off the ſouth. end of the ſaid: 
: lands, with the houſes, yards, and perti- 
beats thereof, to. belong to the ſaid A B. 
23 proprietar of three. faurth parts of the 
laid. lands, and the remaining 61 1 acres, 
lying in the north end of: the ſaid. lands 
called. C. to. belong ta the. ſaid. C. D. and 
having 


: P = AG. - 
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having a particular regard to the making 


of a ſtraight march on the ſaid lands be. 


twixt the ſaid parties, find that the ſaid 
march begins at burn, where the 
ſaid lands march with the lands of K. on 


the weſt, about three falls ſouth from 3 


large ſtone upon the K. ſide of the ſaid 
burn, and from thence runs in 2 
ſtraight line eaſt, over a little hill called 
A. and from thence to a hag near the head 
of the 
march with the lands of G.' on the eaſt, 
where it terminates ; and which diviſion 


lane, where the ſaid lands 


is marked on the ſaid plan, and alſo cau- 
ſed the ſaid march to be diſtinctly marked 
out by pits made, and ſtones ſet up there- 
in, and decern accordingly ; and decern 


the ſaid: parties betwixt and — 
to build a ſtone-dike from the marches 
ſet from the — 


—— — 


quarters 


burn to fie 
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quarters in height, 34 inches broad at the 
bottom, four quarters whereof to be 
double, and to put no ſtones on, the top 
of the dike under half a ſtone weight, 
and from the end of the ſaid ſtone-dike a 
ſufficient ſtone or. turf-dike ; and which 
ſeveral ſhares of the ſaid lands ſo marked, 
| I decern and ordain to belong to the ſaid 
| parties, their beirs and ſucceſſors, as their | 
| I <xclufive property, without any manner 
of ſervitude whatever ; and the faid pits, 
and ſtones ſet up therein, and the ſaid dike 
when built, and made to be the march 


r e 2 


6d. „ 
1 
— = _— 


between them in all time coming, and to [ 
convey to each other the ſubjects ſo di- [ 
vided, ſo as the property, may be abſolute | j 
ly veſted in terms of the ſaid ſubmiſſion in | ; 
all points; and decern and ordain the | 


laid parties to perform, implement, and 
fulfil their reſpective parts of the premiſ- 
ſes 
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ſes to each other, under the penalty of 
twenty pounds Sterling, to be paid by the 
party failing to the party obſerving, or 
willing to obſerve the ſame, in caſe of 
failzie, attour performance: And ordain 
theſe preſents to be regiſtered, along with 
the ſaid ſubmiſſion, in terms of the clauſe 


of regiſtration therein contained, that let- 


dS #f US» 


This muſt be written on ſtamped paper. 


Submiſſions for diviſion of Commontaes, 
and of Lands lying Runs rig. 


By act of parliament 1695, c. 38. it is 
ſtatuted and ordained, That all common- 
ties, 
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ties, excepting commonties which belong 
to the king in property, or to royal bo- 
roughs in burgage, may be divided at the 
inſtance of any having intereſt, by ſum- 
mons raiſed againſt all perſons concerned, 
before the Lords of Seſſion, who are by 
the ſaid act empowered to diſcuſs the re- 
levancy, and to determine upon the rights 
and intereſt of all parties concerned, and 
to value and divide the ſame, according 
to the value of the rights and intereſts of 
the ſeveral parties concerned; and to 
grant commiſſions to ſheriffs, ſtewarts, 
and their deputes, juſtices of the peace, 
or others, for perambulating and taking 


all other neceſſary probation ; which com- 
miſſion ſhall be reported to the Lords, 
and the proceſs ſhall be ultimately deter- 
mined by them. 


By 
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By this act the Lords of Seffion are al. 
ſo empowered, either to divide moſſes 
Which happen to be in the faid common. 
fies, or if ſuch moſfes cannot be conveni. 
ently divided, to declare that they ſhall 
remain common, with free ih and entry 
thereto, whether divided or not. 


The diviſion, where the queſtion is 2. 
mong the common proprietors, is govern- 
ed by the clauſe in the ſtatute, according 
to the valuation of their reſpective proper- 
ties : But, where the queſtion turned be- 
rween the proprietor or proprietors, and 
thofe that had ſervitudes of common 
paſturage upon the property, the rule 
mentioned in a preceding clauſe of the 
act took place by the former practice, ac. 
cording to the value of the intereſts of the ſe- 


*tral perſons concerned: Hence proprietors 
| were 


of Commonties, G. 205 


vere allowed a praecipuum for their right 
of property, over and above the ſhare, on 
account of their own or their tenants poſ- 
ſeſſon by paſturage. But now the fuper- 
fice is only divided, without prejudice to 
the property: The intereſts of thoſe ha- 
ing ſervitudes of paſturage are aſcertain- 
ed by the number of beſtial that graze 
thereon ; and if this is indefinite, accor- 
ding to the number that each of them can 
fodder in winter upon his own dominant 
tenement, 


In diviſion of commonties the Thare to 
be allotted to each heritor is appointed to 
be made next adjacent to his property, 


Commonties are alſo divided by Tub- 
miſſion and decreet - arbitral; the form 
vhereof may be as follows. 

8 Sub- 
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/ the 

part 

| 5. | lies 
Submilſion for dividing the Commun; Mer: 
of W—— Minutes, and Decret- am 
arbitral, bele 

cert 

Dye parties after-named, VIZ, A. B. of 4 
C. C. D. of E. F. G. of H. and J. K. of l. hg 
all heritors claiming intereſt in the com. 4 
monty called W — lying in the patih I _. 
of and ſhire of and A. M. r. 
relict of W. K. late of L. for all right au che 
intereſt ſhe has in the ſaid commonty, i er 
virtue of her liferent or locality in the up 
lands of H. which belonged to the (aid BW the 
W. K. have ſubmitted and referred, au pre 
hereby /ubmit and refer, all claims, que. :; 
tions, or demands, competent to any d pr. 


the 


992 
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the ſaid parties againſt the others; and 
particularly all queſtions and controver- 
ſies concerning the boundaries and limits. 
of the ſaid commonty of W. betwixt the 
fame and the circumjacent property lands 
belonging to the ſaid parties, and con- 
cerning their ſeveral rights and intereſts 
in the ſaid commonty; and all other 
queſtions or diſputes that have ariſen or 
may ariſe concerning the diviſion there- 
of, to the final ſentence, deciſion, and de- 
creet-arbitral of P. Q. in R. R. S. in T. 
T. U. in V. and W. Y. in Z. arbiters 
choſen by che ſaid parties (a); with pow- 
er to them, or any three of them, to meet 
upon the lands of C. E. H. and L. and 
the ſaid commonty, and there to take a 
proof by witneſſes, writ, or oath of parties, 
as to the marches between the ſeveral 


property lands belonging to the ſaid par- 
8 2 ties, 
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ties, and the ſaid commonty, and concer. 
ning the ſaid: parties, thein ſeveral. rights 
and intereſts therein, and to divide the laid 
commonty among the ſaid parties, accor- 
ding to the reſpective valuations of thoſe 
having intereſt therein, and. to do every 
thing neceſſary to complete the ſaid. divi. 
gon, which the Lords of Seſſion are im- 
powered-to do by law, in the cafe of judi- 
cial: diviſion,(b)-; and with: power to the 
ſaid arbiters, or any three of them, to 
give forth and pronounce their final ſen- 
tence, deciſion, and decreet- arbitral in the 
premiſſes, betwizt. and the day of 
next, or betwixt: and any other 
day. or days to which they ſhall prorogate 
this ſubmiſſion, which they are hereby 
impowered to do: And whatever the fail 


arbiters, or any three of them, ſhall deter. 


mine in the premiſſes, the ſaid parties 
ſab· 
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ſubmitters bind and oblige themſelves, 
their heirs and ſucceſſors, to ſtand to, ob- 


temper, and fulfil to one another, under 
the penalty of fifty pounds Sterling, to be 
raid by any of the parties failing to the 
obſervers, or parties willing to obſerve 
the ſame, by and attour performance : 
And conſenting to the regiſtration hereof, 
prorogations, (if any be), minutes, and 
decreet-arbitral to follow hereon, in the 
books of council and ſeflion, &c. 


Or the ſubmiſſion may go on as above 
to letter (a), and from thence to letter (6) 
be as follows: With power to the ſaid ar- 
biters, or any three of them, to viſit and 
perambulate, and to take cognizance of 


'the ſeveral limits and marches of the 
laid commonty, and to take all neceſſary 
probation by writ, oath of party, or by 

8 3 the 
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* the oaths. of ſuch habile witneſſes as ſhall 
* be adduced by the parties, for aſcertain. if 
„ing the limits and extent of the fad MI + 
* commonty, and the poſſeſſion of the re- 1 


ſpective parties therein, and extent and 6 
* endurance of their poſleſſions, and of 
any interruptions that may have been 
made by the parties to one another's 


© poſſeſſions, and for what farms or lands 
ſuch poſſeſſions have been had; and to 0 
* ordain extracts of the valuation of the G 
* ſaid lands ſo poſſeſſed, to be produced G 
to them the ſaid arbiters,. or any three 
© of them, met in relation to the ſaid 5 
matter; and likewiſe to take trial and 5 
© eognition, by the oaths of ſuch witnel- 
© ſes as ſhall. be adduced by the ſaid par- 
ties, or otherwiſe, of the different quali- 
6 tizs of the ground; and. to cauſe meas 
ſure tbe ſaid whele commonty, and eve- 

"fy 
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« ry parcel thereof, as the ſame ſhall be 
« diſtinguiſhed by its different quality: 
And, for that end, to call to their aſſiſt- 
© ance perſons ſkilled in meaſuring 
grounds, and to cauſe them, upon oath, 
make out a ſcheme or map of the ſaid 
© commonty in its quantity, and of every 
© parcel thereof, as it ſhall be diſtinguiſhed 
by its different quality; and thereafter 
to proceed to divide the ſaid (a) ground 
among the parties having intereſt there 
* in, and that (o) according to the valued 
rents of the different lands, as part and 
* pertinent whereof they poſſeſs the ſaid 
* commonty: (); and that in the appoints 
ment 


(a) Or, if there are ſervitudes, take in at (4) 
to divide the fuperficies of the ſaid ground, a+ 
* mong,” &c. (5) according to the number of 
beſtial that graze thereon, or are foddered by 
chem in winter ;* and go on after (c) as above. 
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* ment of their ſhares, each heritor's part 
* ſhall be ſet off to him, ſo as it may be 
* neareſt and moſt convenient to his pro- 
© perty lands; and to put and ſet march. 
* ſtones for dividing each heritor's pro- 
© portion from the other; and alſo to di. 
vide, in the ſame manner, the moſles, if 
© any be, lying within the ſaid commonty, 
© among the ſaid heritors : But in caſe it 
© ſhall be inſtructed to the arbiters, that 
* the ſaid moſſes cannot be conveniently 
© divided, to cauſe leave the fame {till 
« common, with free iſh and entry there- 


sto; and that upon the ground of the 


* ſaid commonty, or any place in the 
* neighbourhood thgreof, as ſhall appear 
© moſt convenient to the ſaid arbiters; 
© and with power alſo,” &c. 


Minutes 
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Minutes thereon. 


The parties and arbiters within- named, 
having all met (except Mr S.) upon the 
within mentioned commonty, this — 
day of one thouſand ſeven hun- 
dred, &c. and having, along with the 
witneſſes brought by the parties, peram- 
bulated the marches of the ſaid commonty; 
and having cauſed: dig pits. along the 
march, according to the direction of the 
witneſſes, in every place except where 
there are burns, or ſtripes of running water, 
which all parties admitted to be the mar- 
ches in theſe places; and there appearing 
to be no difference as to any of the mar- 
ches, except upon that of C. on a part 

thereof 
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thereof where there are two rows of pits 
dug, and the ſpace betwixt them being 
inconſiderable, the parties do hereby diſ. 
penſe with examining any witneſſes upon 
the ſubject, and agree that the arbiters 
determine the ſame by an equal diviſion 


of the difference, or otherwiſe, as they ſhall 
fee cauſe. In witneſs, &c. 


(Signed by the parties and arbiters.) 


The ſame day, the arbiters did, and 
hereby do, divide the before-mentioned 
difference, by digging pits in the middle, 
and ſhutting up the two rows of pits for- 
merly made; and declare the ſaid pits to 


be the march betwixt A. B.'s property 
lands of C. and the ſaid commonty, in all 
time hereafter; and do hereby appoint 
and authoriſe J. R. in G. and J. B. in N. 


to make an exact ſurvey of the ſaid com 


monty 
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monty as before marked, and report upon 
oath the quantity of land contained in it, 
diſtinguiſhing the quantity of moſſes, and 
the quantity of the coarſer and better land 
ſeverally : And the arbiters do hereby 
prorogate this ſubmiſſion to the —— day 
of 
meaſurers to make their report then, or 
any time before that day, to which they 
ſhall be warned. In witneſs, &c. 
(Signed by the arbiters.) 


next ; and appoint the land- 


Decreet-arbitral. 


We, P. Q. in R. R. S. in T. and T. 
U. in V. three of the arbiters, (the other 
being abſent) mutually choſen by A. 
B. of C. C. D. of E. F. G. of H. 

| and 
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and J. K. of L. and A. M. relict of W. 
K. late of L. for any right or intereſt ſhe 
has in the commonty aſter- mentioned, to 
decide and determine certain claims and 
queſtrons betwixt them, relating to the 
commonty of U. and to divide the ſaid 
commonty, in conſequence of a ſubmil. 
ſron dated the day of 
and days of 


and 
laſt, and of 
our former minutes thereon, dated the 
alſo laſt. Having met 
upon the ſaid commonty upon the — 


day of 


current, and called before us 


day of 


J. R. in G. and J. B. in N. the meaſurers 


authoriſed and appointed to ſurvey the 
ſaid common, did receive their report up- 
orf oath, and proceeded, along with the 
faid meaſurers, and inſpected the feveral 
proportions of the commonty, contained 
in the particulars of the report, we the 
arbiters 
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arbiters did then proceed to value the ſe- 
reral proportions, in order to a diviſion, 
having before us an extract from the col- 
l:Cor of the ceſs of the valuation of the 
ſeveral lands claiming right of the ſaid 
commonty. And we the ſaid arbiters, 
having conſidered the annual value of the 
ſaid commonty, and fixed a ſum for a 
yearly rent thereof, and proportioned the 
lame among the ſeveral valuations, did 
proceed, in terms thereof, to divide the 


ſaid common in manner following, viz. 


We made a pit twelve ells eaſtward of 


that part of the burn, at the march of L.. 


where the march-dike, juſt now building 


betwixt it and A. terminates in the ſaid 


burn; and from that pit above deſcribed, 
along a row of other pits northward, in 
a ſtraight line, to a great cairn in the ſaid 


lands; and another line from the ſaid 
T cairn 
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cairn- weſtward, in a ſtraight line to the 
march of E. according to pits made 2. 
long that line; which two lines above de. 
ſcribed, we have conſtituted and eſtabliſh. 
ed, as marches bounding that part of the 
common, which is to appertain to L. and 
that the aforeſaid line from the march of 
E. to the cairn, and another line from 
the cairn northward to the march between 
the commonty and C. and along the 
march of C. to a pit a little way beyond 


a round heathy know, and a third line 
from the foreſaid pit weſtward to the 


march of E. ſhall bound and be the mar- 


ches of that part which ſhall belong to . 
and from. the laſt deſcribed line along the 
march betwixt the commonty and C. 
northward to the corner of the W. of C. 
and from that corner in a diagonal line thro' 
the ſmall ſquare piece of ground to the 

| march- 
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; the burn 


march · ſtone in the ford of 


agreeable to pits there made, ſhall bound 


the proportion of H. upon the eaſt fide, 


the north end of the proportion of E. be- 
ing the boundary upon the ſouth, but the 
march-dike between theſe two ſhares to 
ftand in the ground of H. And, laſtly, 
that the ſmall piece of ground cut off by 
the diagonal line, and on the eaſt fide 
thereof, at the corner of the W. of C. to- 
gether with that proportion of land lying 
on the eaſt ſide of the line above men- 
tioned, from the burn at the march of L. 
to the cairn, and from thence northward 
to the march of C. ſhall compoſe the pro- 
portion aſſigned to C. And we the ſaid 
arbiters having cauſed dig pits, and ſet up 
props along the lines above deſcribed, do 
decern and ordain theſe lines to be the re- 
ſpective marches betwixt the foreſaid lands 


T 2 of 
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of C. L. E. and H. and that the ſeyeral 


proportions of the foreſaid commonty, 41. 
lotted, as above mentioned, to each of the 
faid grounds, ſhall appertain and belong 
to them in all time coming, to be uſed, 
laboured, and manured by the ſeveral 
heritors, or their tenants, without any 
moleſtation. And further, we decern and 
ordain the ſtones of the cairn to belong 
in common to the foreſaid four farms, 
but without burdening the ſhares aſſigned 
to any of the farms, with roads to accom- 
modate any of the other ſhares, excepting 
where the ſtones are to build march-dikes 
betwixt the ſeveral proportions of the ſail 
commonty. Moreover, in caſe any mar! 
ſhall be ſound in any of the moſſes in any 
part of the ſaid commonty, we the faid 
arbiters decern and ordain that the faid 


marl ſhall belong in common to the be. 
ritors 


rito 
mo 
tio! 


wre 


ent 
pa) 
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ritors of the farms having right of com- 
monty, conform to their reſpective valua- 


* tions; and that the marl drains ſhall be 
* wrought, and the marl caſt at the com. 
* mon expence; but that no heritor ſhall be 
* entitled to a ſhare of the marl, unleſs he 
nd a 7” the proportion of the foreſaid ex- 


pence, agreeable to the valuation of his 
property lands ; and that every heritor 
ſhall have free acceſs to the marl pits and 
cart roads allowed him for leading the 
lame, without any fee or exaQtion to be 


t 
; ade by the heritor in whoſe proportion 
| 1 the marl is found. And, laſtly, we the 
10 ſaid arbiters, being ripely and well advi- 
, ſed of the whole particulars above men- 


tioned, and of the value of the ſaid com- 
monty, and extent of the property lands 
having right therein ; and having God 
and a good conſcience before our eyes, 
T 3 do 


* 
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do pronounce and give forth this our f. 
nal ſentence, and decreet-arbitral, in the 
terms particularly above ſet forth ; and 
decern and ordain each of the ſaid parties 
ſubmitters to obtemper and fulfil the ſame, 
under the penalty of twenty pounds Ster. 
ting, to be paid by any of the parties fail. 
ing to the parties obſerving, or willing 
to obſerve the ſame, in caſe of failzie, 
attour performance : And ordain this our 
decreet-arbitral, with the ſaid ſubmiſſion, 
to be regiſtered in terms of the clauſe of 
regiſtration therein contained, that lette:3 
of horning, and all other legal execution 
may be directed hereupon. In witneſs, &c. 


Lands lying run-rig may be alſo divi- 
ded. This proceſs, by act of parliament 
1695, c. 23. is appointed to be carried on 
before the ſheriffs, ſtewarts, or juſtices of 

the 


* 


t 
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the peace of the ſeveral ſhires or ſtewart- 
ries where the lands lie; and the form of 
proceeding is the ſame as in that of divi- 
ſion of commonty. By the above men- 
tioned act of parliament, the judges are 
directed to have ſpecial regard to the 
manſion-houſes of the reſpective heritors, 
and to adjudge them, in the diviſion, ſuch 
parts as ſhall be moſt commodious to their 
reſpective manſion-houſes and policy. Bo- 
rough and incorporate acres are excepted 
from this act.— The diviſion of lands ly- 
ing run- rig may alſo be made by ſubmiſ- 
ſion; the form of which, and of the de- 
creet-arbitral thereon, may be eaſily ga- 
thered from the foregoing examples, 


. VIII. 


Contracts, 


Contract is the voluntary agree- 
ment of two or more perſons, 


whereby ſomething is to be given or 
performed, on the one part, for a valuable 
conſideration, either preſent or future, on 
the other part. Conſent of parties is im- 
plied : But it is excluded, by error in the 
eſſentials of the contract; for, in ſuch 


caſe, the party does not properly contract, 
but 


* 
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but is deceived: And this may be applied 
to contracts, which take their riſe from 
fraud or impoſition, —Conſent is alſo ex- 
cluded, where the entering into the con- 
tract is the effect of force or fear; for, in 
this caſe, the will does not conſent. It 1s 
alſo neceſſary to render contracts ef- 
fectual, that the agreement of parties be 
not contrary to law. Thus, on a con- 
tract of ſale of ſmuggled goods, no action 
lies againſt the vender for not delivery, 
if the buyer know the goods were run; 
nor when commiſſioned and delivered, 
againſt the buyer for the price, if between 
two ſubjects of this realm. But it has 
been found, that action did lie for the 
price, at the inſtance of a foreign mer- 
chant ; and there are a number of deci- 
ſions in favour of this diſtinction between 


a native and a foreigner, This general 
principle 
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principle of the ſubject of contracts being 
conſonant to law, cannot, however, be 
extended to ſtrike againſt marriage. ſettle. 
ments, or deeds to take effect after the 
death of the granter, as being contrary 
to the conſuetudinary law of terce, cour. 
teſy, proviſion to children, and that of 
diſſolution of marriage within year and 
day : lhe terce being excluded by a ſpe- 
cial proviſion, unleſs this proviſion ex- 
preſsly give a right to it over and above 
the terce; and the diſputes that might a- 
riſe from diflolution of marriages within 
year and day, being prevented by a clauſe 
in marriage- contracts, that the intereſt of 
huſband and wife ſhall continue, though 
the marriage ſhould be diffolved in that 
time without a living child. In all theſe 
caſes, the pactio hominum tollit padtionei! 


legis 5 
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0 gu, as obſerved by Spottiſwood in treat- 
ing of marriage · contracts. 


8 Under the general denomination of 
7 contracts, ſeveral of the foregoing wri- 
tings may be conſidered as falling; but 
it was thought proper to give ſuch as had 
alſo a ſpecial denomination by themſelves, 
to avoid prolixity. The agreements uſed 
among mankind are indeed ſo various, 
that it would be in vain to think of giving 


entered into : But, from a few examples, 
the formal part of a contract may be 
learned ; the ſubſtantial-part muſt depend 
entirely upon the tranſaction between the 
parties, The utmoſt that examples can 
do, is to ſuggeſt a few things, and to lead 
to the arrangement of the clauſes ; for it 
would be impoſſible to give examples 
directly 


examples of all the contracts that may be 


* 
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directly calculated for every, * that may 
occur in practice. 


Contract of Mining. 


I is contracted, agreed, and ended be- 
twixt A. B. of C. on the one part, and C. 
D. in E. F. G. in H. J. K. in L. M. N. 
in O. P. Q. in R. and S. T. in U. min- 
ing adventurers, on the other part, in 
manner following; that is to ſay, the ſaid 
A. B. does hereby grant full power and 
liberty to the ſaid mining adventurers, to 
break ground upon any part of the lands 
of 


and 


lying 1n the pariſh of 


ſhire of and to dig therein for mines 


and minerals, and particularly lead, and 
ITT to 
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0 turn out the ſame for their own uſe 
and behoof; to build all manner of hou- 
ſes, mills, or ſmelting houſes and engines, 
which may 'be judged neceſſary to the 
working thereof; to cut and lead what- 
erer peats and turfs the ſaid work, or 
thoſe employed at it, may require; and 
to make levels or aqueduQs through 
any part of the ſaid lands; and that for 
the ſpace of fifty years from and after the 
— day of next, which is here- 
by declared to be their entry thereto: And 
the ſaid A. B. does hereby warrant the 
above ſtipulation at all hands. For the 
which cauſes, and on the other part, the 
laid mining adventurers do hereby bind 
and oblige themlelxes, their heirs and ſuc- 
cellors, to give and deliver to the ſaid A. 
B. during the firſt ten years of the fore- 
laid ſpace, one tenth part of all the ore 
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or metal that ſhall be raiſed from (aid 
mines, clean dreffed or waſhed, delivered 
at the mines upon the — day of — 
yearly, free of all expences; and during 
the ſecond ten years one eighth of all the 
ore or metal as above; and during the 
laſt thirty years one-ſeventh of all the ore 
or metal as above. But, in caſe the ſaid 


adventurers ſhall build mills and ſmelt, 
they oblige themſelves and their foreſaids 
to deliver the ſaid duty, or rental ſhares, 
in ſmelted, or pig-metal. And further, fa 
the faid adventurers bind and oblige li 
themſelves to pay to the preſent tenant of of 
the ſaid lands of whatever ſurface 
damages he may have a juſt title to de. 


mand, to be aſcertained by the arbitration 
of neutral men: And the faid advents- n 
rers do hereby bind and oblige themſelves 8 
and their foreſaids, to keep four me! fa 


con- 


__ — 
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conſtantly at work, from and after their 
entry thereto, unleſs ſome unforeſeen ac- 
cident or calamity fall out ; and if they 
ſhall leave off working for more than the 
ſpace of four kalendar months together, 
the work ſhall be underſtood to be relin- 
quiſhed : And the preſent contract ſhall 


1 be underſtood to be at an end, and abſo- 
> Jutely void and null, without any war- 
ids 


ning or proceſs of law whatever; it being 
expreſsly conditioned and declared, that the 
| ſaid adventurers ſhall have full power and 
5" WM lidertyto employ whatever greater number 
of miners or workmen they may think pro- 
per; and alſo to abandon the ſaid work 
altogether, at any time they pleaſe, with- 
out being liable to the ſaid A. B. in any 
damages whatever. And in caſe this 


contract ſhall continue in force for the 


laid whole ſpace of fifty years, the adven- 


2 turers: 
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turers hereby oblige themſelves and their 
foreſaids, to remove from the ſaid work 
without any warning: And both parties 
bind and oblige themſelves to perſorm 
their reſpective parts of the premiſſes to 
each other, under the penalty of 
pounds Sterling, to be paid by the party 


failing to the party performing or willing 


to perform, over and above performance. 2 
(a) Conſenting to the regiſtration, &c. * a 
by 

N. Gold and filver mines are under. WW *© 


ſtood to be reſerved by the crown, unlels WWF 
they are ſpecially conveyed : But every 
proprietor is entitled to a grant of the 
mines within his own lands, with the 
burden of delivering to the crown a tent) 
of what ſhall be brought up. 


The 2 
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The following was the form of an a- 
greement among adventurers themſelves, 
and might either proceed on a narrative 
of the foregoing contract, or be contain- 
ed in the ſame paper with it, and come 
in at letter (a). In the firſt of theſe caſes, 
it would be neceſſary, after narrating the 
foregoing contract, to add, And ſeeing, _ 
at the time of entering into the contract 
above narrated, it was agreed among the 
* faid mining adventurers, that they ſhould 
* enter into the contract underwritten for 


* carrying the ſame into execution ;— 


therefore it is hereby ſtipulated,” &c. or, 
in the other caſe, it goes on thus: 


Moreover, it is hereby ſtipulated and 
* agreed upon, among the ſaid mining 


* adventurers themſelves; and each of 
them does hereby bind and oblige him- 
U 2 ſelf. 
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© ſelf, his heirs and ſueceſſors, that he ſhall 
© advance, and pay to the overſeer, or 
* perſon to whom the management of the 
work ſhall be committed, or to the per- 
* fon who ſhall be appointed the compa. 
© ny's caſhier, the particular ſum annexed 
to his ſubſcription; and that either at 
© once, when the fame ſhall be demanded, 
vor in different calls, as. ſhall be judged 
© moſt proper; and that each ſubſcriber 
© ſhall be entitled to. a ſhare of the profits 
* ariſing from the faid work, in propor- 
tion, and correſponding to the ſum by 
him fubſeribed and paid up: And de- 
© claring always, as it is hereby expressly 
provided and declared, that if any ſhall 
be deficient, and fail in payment of his 
© ſubſcription, or call thereof, for the ſpace 
of three months after the fame is de- 
* manded, it fhall be optional to a majo- 


6 rity 
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* rity of the other ſubſcribers, either to 
« ſtrike him out of the preſent contract al- 
together, or to continue him upon pay- 
ment of his ſubſcription ; it being like- 
© wiſe declared, that, if he is ftruck out, 
© he ſhall forfeit whatever part of his ſub- 
© ſcription he may have formerly advan- 
©ced; declaring hereby, that no partner 
© ſubſcriber ſhall have it in his power to 
* ſell, or diſpoſe of his ſhare of ſaid mines, 
* till he make an offer thereof firſt to the 
company; and if they ſhall not incline 
* to purchaſe the ſhare of ſuch perſon, he 
* hall only have liberty to ſell the ſame to- 
* ſuch perſon as ſhall be agreeable to a ma- 
© jority of the ſaid company: And it is 
hereby agreed, that, if any of the ſub- 
* ſcribers ſhall incline to withdraw them- 
* ſelves from ſaid company, they are here- 
© by declared to have liberty ſo to do, and 
| o 
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* ſo ſoon as his or their ſubſeription- mo- 
© ney is exhauſted ; they being always o- 
* bliged to give the company legal notice 
© thereof forty days previous thereto, 
And, laſtly, it is agreed by the ſaid 
* ſubſcribers, that they ſhall meet at — 
* and yearly, viz. the firſt meet- 
© ing to be at 
8 next to come, and the next at 


the — day of 


— the — day of in the year 
following; and fo forth during the ſub- 
< ſiſtence hereof, for taking into conſfide- 
ration the ſtate of the concern, and gi- 
* ving directions, and making regulation; 
© reſpeCting it. But it is declared, that it 
© it ſhall be at any time inconvenient for 
© any ſubſcriber to attend, he may appoint 
© any other ſubſcriber proxy for him, by 
© whoſe deeds and aQtings he ſhall be 


bound; and whatever ſhall be done and 
| 6 acted 
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acted at ſaid meetings by the majority 
« of ſubſcribers and proxies then preſent, 
© the ſame ſhall be binding on all concer- 
ned: And each ſubſcriber binds and o- 
© bliges himſelf, and his foreſaids, to per- 
form his part of the premiſſes, under 
© the penalty of one-fifth of the ſum by 
him ſubſcribed. And all parties con- 
* ſent to the regiltration,” &c. (or, if this 
is a ſeparate contract, ſay, and con- 
ſent,“ &c.) 


contract of Wood, 


It is contracted, agreed, and ended 
betwixt the parties following, viz. A- B. 
of C. heritable proprietor of the lands and 
others 
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others after-mentioned, on the one part, 
and C. D. in E. on the other part, in 
the manner following; that is to ſay, the 
ſaid A. B. hath ſold and diſponed, and 
hereby ſells and difpones from him, bis 
heirs and ſucceffors, to and in favours of 
the ſaid C. D. his heirs, executors, or al. 
ſignees, the whole growing timber and 
under-wood preſently npon the farm of 
B. C. and A. all belonging to the ſaid A. 
B. lying in the pariſh of —— and fhire 
of with the whole bark, bulk, 
and boughs thereof (a): As alſo, the 
whole timber and barks cut and peeled 
therein by J. K. the preſent manager, and 
thoſe employed by him, ſince the — 
day of laſt, with the whole moneys 
or accounts ariſen, or to ariſe therefrom, 
paid or unpaid; together with all the 
preſent manufacturing tools, bags, baſkets, 
and 
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and others belonging to the ſaid A. B. in 


* the hands and cuſtody of the ſaid J. K. 
he or others employed by him, at the price 
nd the ſaid A. B. paid for the fame him- 
** ſelf (o); with full power to the faid C. 
of D. and his foreſaids, to peel, cut, manu- 
. facture, lead, and away take, the ſaid 
id whole cut, and growing timber, bark, 
of and boughs thereof, within and upon the 
. ſaid lands of B. C. and A. and pertinents 


thereof, ſell, uſe, and diſpoſe thereupon, 
at their pleaſure, with free ingreſs, egreſs, 


e and regreſs, to the ſaid wood, land, 
1 grounds for labourers, horſes, carts, and 
1 carriages ; for ſelling, cutting, and taking 


E away of the ſaid timber and bark, by the 
moſt convenient ways they can to and 
| from the public highways, and for ſhip- 

ping at ſo far as the faid A. B. 


has right himſelf, without interruption ; 


with 
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with liberty to dig and make coal. pit, 
and to erect bark, and coal-houſes, and 
ſhades on the moſt convenient places of 
the faid lands, and to remove the ſame at 
pleaſure ; with liberty of ſod and earth 
for covering the ſaid houſes, pits, and 
ſhades ; and that for the ſpace of ſeven 
years from and after the —— day of 
laſt, -one thouſand, &c. years, 
which is hereby declared to have been 
their entry thereto, notwithſtanding the 
date hereof ; which diſpoſition the 
ſaid A. B. binds and obliges himſelf, 
and his foreſaids, to warrant at all 
hands (c). For which cauſes, and on the 
other part, the ſaid C. D. and F. G. in 
H. as his cautioner, bind and oblige 
themſelves, conſunctly and ſeverally, their 
heirs, executors and ſucceſſors, to make 
payment to the ſaid A. B. his heirs or 
aſſig· 


of Wood. 141 
aſſggnees, of the ſum of I. 1200 Sterling, 


and that at and againſt the term of 


with L. 240 money foreſaid of penalty 
and liquidate expences in caſe of failzie; 
together alſo with the due and ordinary 
intereſt of the ſaid principal ſum, from 
and aſter the ſaid term of payment, du- 
ring the not payment thereof (4): As 
alſo, to cauſe cut, and carry on the ma- 
nagement, manufacturing, and fale of the 
laid wood, in the uſual and proper ſea- 
lons, and in regular hags, clearing each 
year's hag towards the fall of the ſeaſon, 
of the whole cut timber, bramble, and 
coat wood; and, in all reſpects, to act in 
ſuch a manner as may tend leaſt to the 
prejudice of the faid proprietor or his te- 
nants, ſo far as the nature of the work 
will admit, and to clear the whole of the 
aid woodland grounds againſt. the —— 

© day 
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day of one thouſand ſeven hundred, 
&c. years, which is declared to be the 


expiry of this contract; at which tern 
the ſaid purchaſer and cautioner oblige 
themſelves to flit and remove from the 
ſaid wood - lands and others, and to leave 
the ſame void and red, without any war. 
ning, or proceſs of removing. And it is 
hereby further declared, that, in caſe they 
or their foreſaids ſhall fail to carry off the 
whole of the foreſaid timber againſt the 
expiry of the contract, then it ſhall be 
lawful to, and in the power of the faid 
proprietor or his foreſaids, to intromit 
with and diſpoſe of for his own behoof, 
all ſuch timber as ſhall then remain on 
the ſaid lands, without any proceſs of 
law, declarator, or action whatever : And 
parties bind and oblige themſelves and 


their foreſaids, to perform, implement, 
and 
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and fulfil their reſpective parts of the pre- 
miſſes to each other, under the penalty of 
L. 100 Sterling, to be paid by the party 
failing to the party obſerving, or willing 
to obſerve the ſame, in caſe of failzie, by 
and attour performance. And conſenting 
to the regiſtration, &c. 


If, as is ofteneſt the caſe, there has been 
no cutting, or any manufacturing tools, 
&. belonging to the proprietor, leave 
out from (a) to (5). | | 


Sometimes a bond is taken for the price 
ſeparately, in which caſe, the counter- 
part of the contract begins thus: For 
* which cauſes, and on the other part, the 
* ſaid C. D. and F. G. in H. as his cau- 
* tioner, have, of this date, granted bond 
to the ſaid A. B. for the ſum of L. 1200 

X 2 © payable 
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© payable with intereſt and penal. 
ty; and bind and oblige themſelves, con. 
junctly and ſeverally, their heirs, execu- 
tors, and ſucceſſors, to cauſe cut and car. 
ry, &c. and leave out what is between 
(c) and (d); and, before the clauſe of 
regiſtration, this clauſe of relief may be 
inſert: And the ſaid C. D. binds and 
* obliges him to free, relieve, harmleſs 

and ſkaithleſs keep the ſaid F. G. of his 
© ſaid cautionry, and of all coſt, ſkaith, 
* damages and expence he may ſuſtain 
© therethrough, any manner of way. —If 
the bond 1s by the principal and the cau- 
tioner as ſuch, the like clauſe of relict 
may be inſert in the end of the bond: 
But if a conjun& bond by them as co- 
principals, a ſeparate bond of relief may 
be probably thought neceſſary, If the 
wood is of ſmall extent, and the term of 


payment 
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payment ſoon after the entry to the cut- 
ting, a bill may be taken and mentioned 
thus: For, &c. granted their conjunct 
accepted bill to the ſaid A. B. payable 
' —— and bind and oblige,” &c. and the 


of cautioner will think himſelf abundantly 
e ſafe by a miſſive from. the principal for his 
d relief. 

(s . - 


Contract of Co-partnery between two 
Merchants. 


It is contracted and agreed betwixt the A 
parties following, viz. A. B. merchant in | 
C. on the one part, and C. D. merchant } 
there, on the other part, in manner after- | 

X ; men- = 
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mentioned; that is to ſay, the ſaid parties, 
in conſideration of the mutual truſt and 
confidence which they repoſe in one ano. 
ther, have yoined, and do hereby join 
_ themſelves in company and copartnerſhip 
together, for carrying on and managing 
the trade and buſineſs of merchandize, in 
manner, and on the terms and conditions 
after ſet down ; and that for the ſpace of 
-—— years, from and after the — day 
of laſt, which is hereby declared 
to have been the commencement of this 


copartnery, notwithſtanding the date here- 
of. And for the better carrying on the 
faid copartnery, the ſaid parties did then, 
and do hereby agree, that the capital tree 
ſtock of the ſaid A B. in goods and mo- 
ney, trade and merchandize, did amount, 
and was equivalent to L. Sterling, 
on the ſaid — day f —— and the 
| capital 
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capital free ſtock of the ſaid C. D. to 


L, —— Sterling, at the ſaid day 
of amounting together to the fum 
of L. pounds Sterling; which 


ſum they did and do agree ſhall be the 
capital ſtock of this copartnery ; which 
capital ſtock they the ſaid parties mutually 
oblige themſelves to keep and continue 
in the ſaid copartnery, and apply for the 
common benefit thereof, without uplift- 
ing or diſpoſing of any part of the ſame 
tor any other purpoſe ; and which co- 
partnery and joint trade ſhall be carried 
on, and the books and whole correſpon- 
dence kept in the name, and under the 
the firm of B—— and D—; and all 
bonds, bills, contracts, miſſives, and other 
writs thereto belonging, ſhall be ſubſcri- 
bed by the common ſignature 5 — and 
D=—: And to aſcertain the firm of 
each 


o 
- — <q * 
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each partner, their manner of ſaying ſhall 
be thus, viz. by the ſaid A. B. written 
with the ſaid A. B.'s hand, B. and D. 
and by the ſaid C. D. written by C. D.“; 
hand, B. and D. which reſpective firms 
are hereby declared to be inſerted with 
the hand writing of the ſaid reſpective 
partners, and hereby declared to be the 
firm and ſignature of the ſaid copartnery, 
And the ſaid parties ſolemnly engage to 
adhibit the company's firm and ſignature 
to no bonds, bills, contracts, miſſives, or 
other writs, except what relate to the 
company's affairs allenarly; and alſo to 
contract no debt or debts for the company, 
without the conſent of each other. As 
alſo, to warrand and defend the ſaid joint 
ſtock, and the whole ſtock of the copart- 
nery, hereafter to be free and-ſafe from 


all coſts, damages, and expences that may 
. ariſe 


— 


eo 
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ariſe from any diligence, arreſtments, 
poindings, or other diſtreſſes, for any par- 
ticular private debt of their own, with 
which the ſaid copartnery is to have no 
manner of concern; and that the ſaid 
partners ſhall not, during the copartnery, 
do or act any thing, or come under any 
private ſeparate engagements or obliga- 
tions that may bring on, or occaſion any 
colt, damages, expenees, arreſtments, 
poindings, or others, to diſquiet or diſturb 
the ſaid joint trade or copartnery ; and it 
is hereby agreed, that the ſaid copartnery 
trade and buſineſs ſhall be carried on in 
the ſhop preſently poſſeſſed by the ſaids 
A. B. and C. D. or in any other ſhop to 
be taken by them within the ſaid 
during the ſubſiſtence of the ſaid copart- 
nery. And it is alſo hereby agreed, that, 
after payment of the rent and other ex- 
pences, 
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pences, the profits ariſing from the ſaid 
copartnery ſhall be ſhared and divided be. 
tween the ſaid parties, in proportion to 
the reſpeQtive ſums foreſaid of free ſtock; 
and declaring always, that whatever loss 
or loſſes may happen to be ſuſtained in 
the ſaid trade, ſhall be born in the ſame 
proportion. And, accordingly, the ſaid 
parties bind and oblige them to relieve 
each other of all ſuch loſs or loſſes propor- 
tionally, conform to their reſpeCtive ſhares 
of the ſaid capital ſtock : Ard for carrying 
on and managing the ſaid copartnery and 
joint trade, to the mutual benefit and ad- 
vantage of both parties, the ſaids A. B. 
and C. D. faithfully and reciprocally bind 


and oblige themſelves, and their heirs, to 


the faithful obſervance and performance 
of all and every one of the articles, con- 


ditions, and obligations, not only before, 
but 
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hut thoſe after ſet down, viz. That they 
{hall and will employ themſelves, diligent- 
ly and carefully, to the utmoſt of their 
power, {kill, and knowledge, in the ma- 
nagement, overſight, and direction of the 
{aid joint trade; and carefully attend to 
the ſhop and warehouſe wherein the 
ſame ſhall be carried on; and to im- 
part and communicate their beſt counſel 
and advice to each other for advan. 
cing thereof, and ſhall not conceal any 
thing that they think may be helpful there- - 
to: That none of them ſhall purchaſeor buy 
any goods for the uſe of the copartnery, 
contrary to the advice of his partner, or 
without his conſent : That neither of 
them ſhall ſell goods to any perſon in 


trult, contrary to the advice given by his 
partner, at the time of making the ſale; 
and, if any ſuch ſale be ſo made, ſuch 

| fale 
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ſale ſhall be upon the riſk of the party 
who makes the ſame allenarly, and the 
value thereof ſhall be made good to the 
copartnery by the ſeller, within twelve 
months after ſuch ſale, orſhallthen be char. 
ged to his particular accompt : That the ſaid 
partners ſhall keep, or cauſe to be kept, 
juſt, exact, and regular books and ac- 
compts, in which ſhall be faithfully and 
timeouſly entered all actions and tranſac- 
tions in huying and ſelling, paying out, and 
receiving money, and exact copies made of 
all letters of importance concerning the 
affairs of the. copartnery : That the cath 
of the copartnery ſhall be kept, and the 
money taken in payments made by 
the ſaid partners by turns, for the ſpace 


of each at a time; and an exact ac- 


compt of receipts and payments ſhall be 
given by the faid partner, and the ſame 


entered 
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y entered in the copartnery books: That 
© Wil apprentices ſhall only be taken and in- 
e WH dented with and by the joint conſent of 
e WW the partners; but, when either partner 
. ſhall give bed and board to the apprentice, 
d WM then the apprentice-fees and ordinary com- 
, pliments ſhall allenarly belong to that 
partner, and not be conſidered as any 
d part of the profits of the copartnery ; 
as alſo, that it ſhall always be in the pow- 
d er of either of the ſaid parties, to diſſolve 
this copertnerſhip at the end of up- 
months previous notice; 
and then, as alſo at the iſh of this con- 
tract, or upon the deceaſe of either of the 
parties, the books of the company ſhall 
be balanced, and a true ſtate of their af- 
fairs made out; and ſuch of the goods as 
are on hand ſhall be with all convenient 
ſpeed converted into caſh, and the pro- 


* ceeds 
a7 


on giving 
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ceeds thereof applied to the extinction cf 
the copartnery debts, and the profit or 
loſs divided between the ſaid parties, or 
their heirs, in the proportion foreſaid; 
or, in the event of this contract being dif. 
ſolved at the ſaid 
the faid 


er of either of the ſaid partners, or of the 


„or at the end of 


years, it ſhall be in the pow. 


ſurvivor, in caſe of the diſſolution thereof 
by the death of either of the ſaid parties, 
to draw the whole ſtock thereof at — 
below the prime coſt, the ſaid ſum to be 
months thereaſter, 


payable within 
and the ſaid partner accepting of the ſai 
ſtock, ſhall receive from the other part- 
ner, or, in caſe of the diſſolution thereot by 
the death of either of the ſaid partics, the 
ſurviving partner ſhall receive from the 
heirs of the deceaſed partner, an aſſigns 


tion to all debts and ſums of money that 
ſhall 


- 


% 
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ſhall then be dueto the ſaid copartnery ; and 
the ſaid partner or ſurvivor receiving and 
accepting ſuch aſſignation, ſhall be bound 
and obliged to free and relieve the other 
partner, or the heirs of the deceaſed part- 
ner, of all the debts and ſums of money 
due by the copartnery at the diffolution 
thereof ; ſuch partner or ſurvivor being 
always obliged, as he hereby in the ſaid 
event obliges himſelf, his heirs and ſuc- 
cellors, to apply the ſaid ſums when due 
and recovered, in the firſt place, towards 
extinction of the debts due by the copart- 
nery, and the balance of profit or loſs to 
be proportioned in manner foreſaid, be- 


twixt the ſaid parties and their foreſaids; 


the faid partner or ſurvivor being obliged 
to account to the other party at the end 


of twelve months; and, in caſe any of 
the ſaid debts ſhall then be outſtanding, 
1 the 


© 
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the ſame ſhall be expoſed to public ſale, 
and the proceeds divided in the propor. 
tion foreſaid. And further, it ſhall be 
lawful to the ſaid partner or ſurvivor, ac. 
cepting of the ſaid ſtock and paying a 
aforeſaid, to retain and uſe the firm and 
ſignature of the ſaid copartnery, ay and 
While he recover all the debts due to 
them. And further, that whatever other 
rules ſhall be thought uſeful for the bet. 
ter regulating and managing the affair 
of the copartnery, and ſhall be inſert in 
their day-book, and ſigned by the faid 
parties, ſhall be equally binding on them 
as if they were herein ſpecially inſert. 
(a) And to the faithful obſervance and 
performance of every one of theſe articles, 
obligations, and conditions, and execu- 
ting the preſent copartnery agreement, in 


its true and genuine ſenſe, and purports, 
the 


( 
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the ſaids A. B. and C. D. each for hint» 
ſelf, binds and obliges him, his heirs 
and ſucceſſors, hinc inde to the other, un- 
der the penalty of Sterling, to be 
paid by the party failing to the party ob- 

{erving, or willing thereto, by and attour | 


performance. Conſenting to the regiſtra- 


(a) There is generally inſert in theſe long 
papers a clauſe obliging the parties to 
ſubmit any difterences may occur, which 
may come in at letter {a) and be thus, 
* And the faid parties agree, in cafe any 
* diſpute ſhall ariſe betwixt them con- 
* cerning the ſaid copartnery, or the 
meaning and intention of theſe preſents, 
* or of any rules to be inſert in the day- 


book, and ſigned by the parties as a- 
* foreſaid, to ſubmit the ſame to two ar- 
> © biters 
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-© biters to be mutually choſen by the ſai 
© parties, or, in caſe of their variance in 
opinion, to any overſman to be named 
© by the ſaid arbiters, whoſe determina- 
© tion ſhall be final.” 


Contract of Copartnery betwixt a Fa- 

ther and his Son, the Father re- 
cerving his Son into partnerſhip, 
and allowing him a ſhare of his 
flock in trade. 


It is contracted and agreed betwixt 
A. B. merchant in C. on the one part, 
and C. B. there, his eldeſt lawful ſon, on 
the other part, in manner following, that 

1s 


1d 
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is to ſay, the ſaid A. B. has admitted and 
received, and by theſe preſents admits and 
receives, the ſaid C. B. to be copartner 
in company with him, in carrying on the 
trade and buſineſs of merchandiſe, which 
the ſaid A. B. preſently followeth and 
practiſeth : And, in conſideration of the 
mutual truſt and confidence, which the 
ſaid parties repoſe in one another, they 
have joined, and dohereby join themſelves 
in company and copartnerſhip to one an- 
other, for carrying on the ſaid trade: And 
that, for the ſpace of five years, or ſhort- 
er, in manner, and on the terms and con- 
ditions after ſet down, from and after the 
— day of laſt, which is hereby 
declared to have been the time of the 
commencement of the ſaid copartnery, 
notwithſtanding of the date hereof; and 
for the better carrying on of the ſaid co- 


partnery, 


260 Contract of copartnery 


partnery, the ſaid parties did then, and do 
hereby agree, that the capital free ſtock 


which the faid A. B. was poſſeſſed of in 
trade and merchandiſe, did, on the ſaid 


extend and amount to 


day of 
the ſum of Sterling money, which 
ſum they did, and do agree ſhall be the 


capital ſtock of this copartnery. And 
whereof the ſaid A. B. hereby ailigns the 


Sterling, to the ſaid C. B. 
his ſon, which he accepts of as his ſhare 


ſum of 


of the ſaid capital ſtock ; which capital 
ſtock, they the ſaid parties mutually o- 
blige themſelves to keep and continue in 
the ſaid copartnery, &. And which co- 
partnery and joint trade ſhall be carried 
on, and the books and whole correſpon- 
dence kept in name of A. B. and Son; 
and all bonds, &c. ſhall be ſubſcribed by 


the common ſignature A, B. and Sen; 


and 
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and to aſcertain, &c. And the faid par- 


ties ſolemnly engage to adhibit, &c. to 


no bonds, &c. as alſo to contract no 
debts, &c. And that the partners ſhall 
not, during the ſaid copartnery, do or 
act, &c. And it is hereby agreed, that the 
ſaid copartnery trade ſhall be carried on in 
the ſhop, &c. And it is alſo hereby agreed 
that the profits ariſing from the ſaid joint 
trade and copartnery, ſhall be ſhared and 
divided betwixt the ſaid parties as fol- 
lows, viz. either in the option of the ſaid 
A. B. five ſixth parts thereof ſhall belong 


to and be drawn by the ſaid A. B. and 


one ſixth part thereof by the ſaid C. B. 
or alſo in the option of the ſaid A. B. the 
whole profits thereof ſhall belong to, and 
be drawn by the ſaid A. B. in which caſe 
he obliges him to pay to the ſaid C. B. 
the ſeveral ſums of money after ſpecified, 
during the continuance of their copart- 

nerſhip, 
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nerſhip, viz. for the firſt year the ſum of 
L. zo, for the ſecond year the ſum of 
L. 40, for the third year the ſum of L. 5o, 
and all remaining years of the copartnery 
L. 60, all Sterling, which ſeveral ſums 
the ſaid C. B. accepts of in full of his 6th 
ſhare of the profits that may ariſe from 
the copartnery trade; declaring always 
that the one ſixth part of whatever loſs or 
loſſes may happen to be ſuſtained in the 
faid trade, the ſame ſhall fall upon and be 
born by the ſaid C. B. and the other {th 
parts of the ſaid loſs or loſſes ſhall be born 
by and fall upon the ſaid A. B. And 
accordingly, the ſaid parties bind and o- 
blige themſelves to relieve each other of 
all ſuch loſs or loſſes proportionally, con- 
form to their reſpective ſhares of the ſaid 
capital ſtock ; and for carrying on, &&. 
xeciprocally bind, &c. to the faithful ob- 


ſervance, 
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ſervance, &c. of the articles, &c. not only 
before, but theſe after ſet down, viz, 
That they ſhall and will employ them- 
ſelves diligently, &c. That none of them 
ſhall purchaſe or buy any goods for the 
uſe of the copartnery, contrary to the ad- 
vice of his partner, or without his con- 


ſent : That neither of them ſhall ſell goods 


to any perſons in truſt, &c.: That the 
ſaid C. B. ſhall keep juſt, exact, and re- 
gular books and accounts, in which he 
ſhall faithfully and timeouſly enter all 


actions and tranſactions, in buying and 


ſelling, paying, and receiving money, 
and make exact copies of all letters of 
importance concerning the affairs of the 
copartnery : That the caſh of the co- 
partnery ſhall be Kept by the ſaid A. B. 
and by him all money ſhall be taken in, 
and payments made, and an exact ac- 

count 
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count of receipts and payments ſhall be 
given by him to the ſaid C. B. who ſhall 
enter the ſame in the copartnery books : 
That the ſaid C. B. ſhall take up none of 
the copartnery's caſh. for his own proper 
uſe, but at the ſight of his ſaid partner, 
and duly entering the ſame in the com. 
pany's books, and charging it to his pro- 
per account ; and that he ſhall not exceed 
the ſum of L. 30 Sterling in all for the 


ſpace of one year : That all apprentices, 


&c. and alſo, that it ſhall always be law- 
ful, and in the power of the faid A. B. to 


diſſolve the copartnery at the end of each 
day of — laſt; 


year after the 


and then, as alſo at the iſn of this con- 
tract, or upon the deceaſe of the ſaid C. 
B. to draw the whole ſtock thereof, he 
giving the ſaid C. B. or his heirs or aſſig- 
being 

his 


nees value in goods for L. 


his ſnare of the capital, and paying him 


or his foreſaids what he may want of the 
ſoreſaid annual ſums, accepted as afore- 


aid, in lieu and place of his ſhare of the 
profits, deducing always the faid'C. B.'s 


hare of the loſs or loſſes as before noti- 


ced : And, at the ſame time, the ſaid C. 
B. or his foreſaids, aſſigning to the ſaid 


A. B. all debts and ſums of money that 


may be then due to the  copartnery ; and 
the ſaid A. B. ſhall then be bound and 


obliged to free and relieve the ſaid A. B. 
and his foreſaids, of all the debts and 


ſums of money due by the copartnery at 
the diſſolution thereof. And further, it 
ſhall be lawful to the ſaid A. B. to retain 
and uſe the firm and ſignature of this co- 
partnery ay and while he recover all the 
debts due to them. And further, in caſe 
of the deceaſe of the ſaid A. B. during 

Z the 
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the ſtanding of this copartnery, it ſhallbej, 
the power of the heirs or aſſignees of the 
ſaid A. B. to draw the whole ſtock of the 
copartnery in the ſame manner and upon 
the ſame conditions as is above agreed 
and condeſcended upon, in the caſe of the 
diſſolution being made by the ſaid A. I. 
himſelf, or at the iſh of the contract or 
. deceaſe of the ſaid C. B. And in order 
to enable the heirs or aſſignees of the ſaid 
A. B. to recover the debts due to the 
copartnery, the ſaid C. B. is hereby em. 
powered to retain, and uſe the firm and 
ſignature of the copartnery, ay and while 
ſuch debts due to them be recovered, 
And further, whatever rules, &c. and the 
ſaid parties agree, that in caſe of any dil 
pute &c. and to the faithful and pun&ul 


obſervance, &c. Regiſtration, &c. 
From 


Om 


- 
betwixt a Father and Son, 267 


From the firſt example of a contract 
of copartnery given, it will be eaſy to 
form a contract, according to any agree- 
ment of parties, betwixt two perſons poſ- 
ſeſſed of conſiderable ſtock ; and the laſt 
example will, with a ſmall variation, an- 


ſwer for a clerk received by his maſter 
into a ſhare of the buſineſs, 


Lea 


Contract of copartnery being founded 
on the reciprocal choice by the partners 
of one another, is not conſtituted in the 
caſe of co-heirs, &c. It is alſo under- 
ſtood that no partner can transfer his 
ſhare to another perſon, where there is no 
ſpecial covenant with regard to the diſſo- 
lution thereof by the death of any of the 
partners, or with regard to any power 
of diffolving the contract at any period by 
any of the parties, it is diffolved by the 

f 2 re- 


* 
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renounciation or death of any one of them; 

but, leſt this ſhould give occaſion to re. 
nouncing upon unfair views, or at a cri- 
tical period, the law has provided that 
renounciation in theſe circumſtances looſes 
the other partners from their obligations 
to the partner ſo renouncing, while he is 
bound for the profit he may make by ſo 
doing, and the loſs thereby ariſing to the 
company. 


The general clauſe, declaring that all 
writings ſigned by the firm of the com- 
pany ſhall be binding, wilt not be un- 


derſtood to entitle any partner to ſubmit 
doubtful- claims ; z no individual partner 


having power, by law to bind the other 
partner in a ſubmiſſion, 


Arilicles 


AC 


re 
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Articles of roup of a Feu Tenement. 


Having, in the other part of this work, | 


been very full upon feu contracts and 


conveyances thereof, I ſhall here refer to 

what has been ſaid thereon, and only 

add a form of articles of roup of a feu 
tenement, which 1s ſometimes uſed. 

* 

Articles and conditions of the roup and 

ſale of a houſe and yard at „in 

the pariſh of , and ſhire of 

lately poſſeſſed by 

from J. K. of 

of, extending in front feet from 

north to ſouth, and the yard at the 

back of ſaid houſe, extending in 

2 3 length 


s 
, feued 
, ſuperior there- 
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length from weſt to eaſt — feet, 
and of breadth equal to the length 
of the front of ſaid houſe; to be ex- 


poſed to public roup and fale, in the 
houſe of I. C. innkeeper in 


7 


„with 


upon the day of 
the burden of the payment of the 
yearly feu-duty, and performance of 
the other preſtations after mention- 
ed, by A. B. proprietor of the {aid 
tenement, in conſequence of ſundry 


advertiſements to that effect. 


Primo. That during the ſpace of half 


an hour upon the watch of the judge to 


the roup after named, the foreſaid houſe 
and yard are to be expoſed to public 
roup, and ſet up at the ſum of I. — 


before —— —— hereby appointed judge 
to the roup, and the perſon or perſons 


M 1 2 offering 
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offering that ſum, or in caſe of higher 
offers being made, the perſon or perſons- 
making the higheſt offer at the expiry of 
the ſaid half hour, ſhall be preferred to 


the purchaſe. 


Secundo. In caſe of more offerers than 


one, every offerer after the firſt ſnall ex- 
ceed the preceeding one in the ſum of 


— Sterling. . eee | 1 


Tertio. Each offerer ſhall ſubſcribe his 


offer, and be thereby bound in terms of 


the above and following articles of roup, 


and conſign in the hands of the clerk 
of bidding money to be returned to all 


except the laſt. 


Quario. The purchaſers entry to the ſaid. 
houſe and yard ſhall be at the term of! 
* Whitſunday 
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Whitſunday next, and he ſhall be free of 
all public burdens affecting the ſame, 
preceeding that term. 


Quinto. The perſon who ſhall be pre- 
ferred to the ſaid purchaſe ſhall, within 
ten days after the roup, find ſufficient cau- 
tion to the ſatisfaction of the ſaid A. B. 
for payment of the ſum at which he ſhall 
be preferred to the ſame, with annualrent 
thereof, from and after the term of — 
with one-fifth part more of penalty in 

caſe of failzie; and of the ſum of five 
| ſhillings Sterling of feu- duty, payable to 
the ſuperior at the term of —— yearly, 
and to implement to him the whole o- 
bligements and preſtations incumbent on 
the feuer by a contract of feu of the ſaid 
ſubjects, entered into betwixt the ſaid 
I. K. and — dated ——— 


Sexto. 


one, and that the perſon preferred to the 
purchaſe, as laſt and higheſt offerer, ſhall 
fil to find ſufficient caution within the 
ſpace aforeſaid, he-ſhall, in the option of 
the expoſer, not only loſe the benefit of 
the purchaſe, but alſo forfeit a fifth part 
of the price offered by him, which ſhall 


be paid to the ſaid A. B. and the benefit 


thereof ſhall fall to the preceding offerer, 
who ſhall be bound to accept thereof at 
the price offered by him ; and to find 
caution for payment of the ſaid price to 
the ſaid A. B. at the ſaid term, and bear- 


ing intereſt and penalty, and for perfor- 
mance of the other preſtations as above 
mentioned, within ten days after the fail- 
ure of the laſt and higheſt offerer ſhall be 


intimated to him, otherwiſe ſhall forfeit 


and pay in the ſame manner and terms as 


are 
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Serto. In caſe of more offerers than 


274 Articles of Roup 


are ſtipulated in the event of the failure 
of the laſt and higheſt offerer, and ſo 
backwards through the whole courſe of 
the offerers, until theſe articles ſhall be 
fully implemented. 


Septimo. Upon the purchaſer's finding 
caution in manner above mentioned, the 
faid A. B. binds and obliges him to make 
and grant, in favour of the purchaſer, a 
diſpoſition to the ſaid tenement, contain- 
ing procuratory of refignation, and pre- 
cept of ſeiſin, with the other uſual and 


neceſſary clauſes, and to warrant the ſame 
at all hands, 


Ultimo. In caſe any queſtion or diffe- 
rence ariſe concerning the ſaid roup, and 
the execution of theſe articles, either be- 


twixt the offerers themſelves, or betwixt 
the 
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the purchaſer and expoſer, the ſame ſhall 
be inſtantly determined by the ſaid —— 
——- judge to the roup ; whoſe determi- 
nation adjected hereto ſhall be final and 
binding on all parties; and the laſt and 
higheſt offerer ſhall enact, bind, and o- 
blige himſelf to perform the whole articles 
of roup incumbent on him, under the pe- 
attour performance. And 


nalty of 


the ſaid A. B. and the ſeveral offerers 


ſubſcribing their offers, conſent to the re- 
giſtration hereof, minutes of roup, and 
enactment to follow hereupon, in the 
books of council and ſeſſion, &c. 
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APPENDIX. 


A 2 EN DI. 


\ 8 ſhips of the largeſt ſize come 


under the denomination of 
moveables, a Diſpoſition thereof, or, 
as it is commonly termed, A Venditjon, 


will differ in little from a diſpoſition 
of any other moveable article. 


Vendition of a Ship, 


Know all men by theſe preſents, That 
IA. B. in C. owner of the ſhip 


A a called 
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called ——, for a certain ſum of mo. 
ney, inſtantly advanced and paid to me 
by C. D. in E. whereof I grant 
the receipt, renouncing all objections 
to the contrary ; have ſold, alienated, 
and diſponed, as I hereby /zll, alienate, 
diſpone, aſſign, and make over to, and in 
favour of, the ſaid C. D. his heirs, ex- 
ecutors, or aſhgnees, all and whole the 
foreſaid ſhip, called , preſently ly. 
ing in the harbour of „ With her 
maſts, ſails, anchors, cables, float. boat, 


and other apparelling and pertinents; 
wich all right or intereſt I have or can 


pretend thereto : Surrogating and /ub- 
flituting the ſaid C. D. in my full right, 
title, and place of the premiſſes; with 


1— — Dre — __— nn _ C4 


power to him to enter to the poſſeſſion 
thereof, ſell, uſe, and diſpoſe thereup- 
on; and generally every other thirg 

| there- 


. k. Ali. 
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thereanent to do, that I could have 
done before granting hereof ; which 
vendition I bind and oblige me, my 
heirs and ſucceſſors, to warrant to be 
good, valid, and ſufficient ; and the 
faid ſhip to be free, ſafe, and ſure, to 
the ſaid C. D. and his foreſaids, in all 
ſeas, waters, havens, harbours, roads, 
and parts, of and from all former ven. 
ditions, ſtays, arreſtments, charges, 
claims, or incumbrances, at all hands, 
and againſt all deadly, as law will. 
And I conſent, &c. Regiſtration, &c. 


It would occur, that, if the ſeller 
cannot give poſſeſſion propriis manibus, 
the vendition ought to contain a pre- 
cept of poſſeſſion; which will be the 
ſame, mutatis mutandis, with a precept 
of poſſeſſion in a diſpoſition of move- 

Aa 2 ables, 
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ables. The ſymbols of poſſeſſion are, 
* The helmpin, beſt anchor, ring, oar 
* of the float-boat, and a piece of the 
* cable, in the diſponee's hands, and 
the main-maſt, and one of the ſails 
in his arms.“ This deed is completed 
by an in/trument of vendition. 


Contract for building a Sloop. 


It is contrafted, agreed, and ended, 
betwixt the parties following, viz, 
A. B. aſliſtant-ſolicitor to the cuſtom- 
' houſe, as having power to the effect 
underwritten, from the Honourable the 
Commiſſioners of his. Majeſty's Cuſ- 
toms in Scotland, on the one part, and 
C. D. carpenter at ——, on the other 
part, in manner following: That is le 


fer, 


— 


1 
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ay, the ſaid C. D. binds and obliges him 
to rear up, build, and launch into the 
harbour of , for the uſe of the 
faid commiſſioners, for his Majeſty's. 
ſervice; a good and ſufficient floop or 
veſſel, of the dimenſions and propor- 
tions underwritten ; viz. her keel —— 
feet long, her depth in the hold fix 
feet, which will contain about forty 
tons, or thereby; and obliges him to 
furniſh- maſts, yards, booms, rudder, 
and winlaſs; and to do and perform, 
all manner of carpenter's work neceſ- 
ſary for the ſaid ſloop or veſſel, and 
which is uſual for ſhip-builders to do; 
and to furniſh three anchors, rudder- 
work, chain-plates, and all other ne- 
ceſſary iron-work : And the ſaid C. D. 
binds and obliges him, that the whole. 
planks to be made uſe of for building. 
Aa 3 the 


T 
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the ſaid ſloop, ſhall be good and well. 
ſeaſoned oak -· timber, (the decks only 
excepted), and of a thickneſs, length, 
and breadth, ſuitable to the dimenſions 
of the ſaid veſſel ; and he obliges him 
to have the ſaid veſſel ſufficiently built 
and launched into the ſaid harbour of 
, before the. firſt of June next to 
come; and the ſaid C. D. obliges him 
to make the ſaid veſſel complete and 
right; and furniſh the whole materials 
generally and particularly above men- 
tioned, in good and ſuficient worklike 
manner; at the fight, and to the ſatiſ- 
faction and approbation of any two in- 
different honeſt knowing men, to be 
named by the faid commiſſioners, or 
by the ſaid A. B. in their name; and 
he obliges him to grant, ſubſcribe, and 


deliver, to the ſaid A. B. in name of 
the 
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the faid commiſſioners, a ſufficient and 
ample vendition, or bill of ſale, of the 
faid loop, in common form; and that 
ſo ſoon as the ſame is launched, and 
the price thereof underwritten com- 
pletely paid. For the which cauſes, and 
on the other part, the ſaid A. B. as ha- 


ring power from, and by order of, the 


ſaid commiſſioners, has inſtantly made 
payment to the ſaid C. D. of the ſum 
of —— pounds Sterling money, in 
part payment of the price of the faid 
loop, whereof the ſaid C. D. hereby 
grants receipt, and diſcharges the ſaid 
A. B. and the commiſſioners thereof, 
for ever; and the ſaid A. B. obliges 
him to make payment of the remain- 
der of the price of the ſaid ſloop to the 
ſaid C. D. at the rate of Sterling 
per ton, for all carpenter's work, maſts, 

yards, 
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yards, booms, rudder, and winlaſs, 
being included, and at the rate of — 
Sterling money, for each hundred 
weight of the ſaid anchors, and other 
iron work; and that how ſoon and 
whenſoever the ſaid C. D. has com- 
pleted and performed his part of the 
preſent contract. And both pariics 
oblige themſelves to perform their parts 
of the premiſſes hinc inde to others, 
and the party failzier to pay to the 
party performer, or willing to obſerve, 
the ſum of Sterling money of pe- 
nalty and liquidate expences, by and 
attour performance of the premiſſes. 
(Regiſtration, &c. ). 


Contraci 
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Contratt of Copartnery betwixt the 
Owners of a Sloop. 


It is contrafled, agreed, and finally 
ended, betwixt the parties following, 


Viz. A. B. at ——, owner of th 
part of the ſloop late of > 
now called the of n 


— there, owner of 5th part of 
the ſaid ſloop, F. G. mariner of H. 
owner of 4th parts, and J. K. ma- 
riner there, owner of the remaining 
ith parts of the ſaid ſloop, with the 
pertinents, whereof the ſaid F. G. is 
maſter, preſently lying at „ in 
manner following: T hat is to ſay, the 
laid parties have agreed, and hereby a- 
gree, to enter into a copartnery in the 

uſe 
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uſe of the ſaid floop ; and bind and 
oblige themſelves to advance whatever 
ſums may be neceſſary for repairing 
and manning thereof ; and to have 
and bear a proportional. ſhare of the 
profit and loſs ariſing therefrom, in 
proportion to their ſeveral intereſts 
therein: And it is hereby declared, 
that the ſaids F. G. and A. B. ſhall be 
a quorum for all the purpoſes of the 
preſent copartnery ; with power to 
them to freight the ſaid ſloop, as they 
ſhall think moſt proper, either in the 
coaſting way or otherwiſe; and alſo with 
power to them to appoint and remove 
Kippers or maſters, as they ſhall ſee 
proper, and ſettle with them as oſten 
as they may think neceſſary; and ge- 
nerally every thing to, as fully as if 
the whole partners were preſent. And 
| parties, 


% ˙ Ak. Rios as 
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parties, &c. (Clauſe of performance 
under a penalty, Regiſtration, &c.). 


Articles of Roup of the Brigantine 
ds pf — 


Articles and conditions of the roup 
and ſale of the Brigantine of 
—, of which is maſter, now 
lying in the harbour of 


1-10, That the ſaid Brigantine 
with her maſts, ſails, anchors, cables, 


float-boat, and other apparelling and 
pertinents, with the benefit of the ſe- 
veral apprentices bound to ſaid Bri- 
gantine, in terms of their indentures, 
ſhall be expoſed to ſale, by way of pu- 
blic roup, within the houſe of ——— 

vintner 


.. —.. _—_— — — — — — 
\ 


TT ——— ̃ üb .-Bö“h̃̃ EY 
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vintner in 


—, upon the — 
day of — years, between 


the hours of four and five afternoon, 
during the running of the ſand in an 


half-hour glaſs. 


2do, The firſt offerer for ſaid Bri- 
gantine ſhall offer the ſum of L. —— 
Sterling at leaſt, and every ſubſequent 
offerer ſhall, exceed the former in the 
ſum of L. Sterling, and the laſt 
and higheſt offerer, at outrunning of 
the ſand in the glaſs, ſhall be preferred 
to the purchale. 


2tio, That each offerer ſhall ſub. - 
ſcribe his offer, and be thereby bound, 
in terms of the above and following 
articles, and conſign in the hands of 
the clerk. to the roup one guinea of 
didding 


r 


jo OY r 1 a 5. 


Appendix. 289 


bidding money; which is to be re⸗ 
turned to all except the laſt and high- 
eſt offerer, and not to be accounted in 


any part of the price. 


4to0, That the laſt and higheſt offer. 
er, who ſhall be preferred to the pur. 
chaſe, ſhall, within ten days after the 
roup, grant bond, with a ſufficient 
cautioner, to be bound conjunctly and 
ſeverally with him, for the price offer- 
ed, to —, for the behoof 
of the owners of faid —, and that 
againſt the —— day of next, 
with annualrent thereafter, and a fifth 
part of the ſaid ſum offered by him of 
penalty, in caſe of failure; and the 
laid purchaſer ſhall thereupon receive 
from the ſaid owners a diſpoſition or 
vendition to the ſaid Btigantine ——, 
and all other appertinents foreſaid, 

containing all ordinary clauſes, 
B b | 5to, 
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x70, And, in caſe the ſaid laſt and 
higheſt offerer, who ſhall be preferred 
to the purchaſe, ſhall fail to prant 
bond with a ſufficient cautioner, within 
the foreſaid ſpace : Then, and in that 
| caſe, he ſhall not only loſe the benefit 
of the purchaſe, but alſo forfeit a fifth 
part of the price offered by him, which 
ſhall be paid to the faid — 
for behoof foreſaid, and the benefit of 
the purchaſe ſhall fall to the preceding 
offerer, who ſhall be bound to accept 
thereof, at the price offered by him, 
and te gramt bond, with a ſufficient 
cautioner, to be bound conjunctly and 
ſeverally with him, in payment of the 
ſaid price, to the ſaid —, for 
behoof foreſaid, payable and bearing 
annualrent and penalty, as above men-. 
tioned, within ten days after the fail- 


ure of the laſt and higheſt offerer ſhall 
be 


* way 
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be intimate to him, and ſhall thereup- 
on receive a diſpoſition or vendition, 
as aforeſaid ; if otherwiſe, ſhall loſe, 
forfeit, and pay, -in the ſame manner 
and terms as is ſtipulated, in the event 
of the failure of the ſaid laſt and higheſt 
offerer ; and ſo backwards, through 
the whale courſe of the preceding of- 
ferers. — is hereby appointed 
judge to the roup, and empowered to 
determine all differences that may a- 
riſe thereanent, and to determine who 
is the laſt and higheſt offerer ; and ta- 
adjourn the roup, if he ſees caule ; 
and the laſt and higheſt offerer ſhall e- 
nat himſelf to implement the whole 
articles of roup, as incumbent on him, 
under the penalty of I. — Sterling, 
attour performance; and the ſaid own- 
ers, and the ſeveral offerers, ſubſcri- 
bing their offers, conſent to the regiſtra- 

B b 2 tion 
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tion hereof, and of the enactment and 
minutes of roup to follow hereon, in 
the books of council and ſeſſion, bo- 
rough court- books of „or any o- 
thers competent, that letters of horn. 
ing, on ſix days charge, and all other 
execution needful, in form as effeirs, 
may pals. hereon. And thereto they con- 
itute | their pro- 
curators. In witneſs whereof, theſe 
preſents (conſiſting of this and the pre- 
ceding page, written upon ſtamped pa- 
per, by J. B. writer in ,) are 
ſubſcribed by G. H. ſhipmaſter in , 
for himſelf, and J. K. merchant in L.; 
M. N. in O. for himſelf; and P. O. in 
K. for himſelf, and as taking burden 
on him for the other owners of the 
ſaid ſhip ; at ——, the day of 
years; before theſe 
witneſſes, and ——, 


— — 


Pg 
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—vitneſs. G. H. for ſelf & J. K 


— witneſs. M. N. 


P. Q for ſelf & other 


owners. 


Within the houſe of yintner in 
——. the day of, 
— years. The articles of 
roup being read to the company 
convened, in preſence of the judge, 
and the glaſs HERR ſet up, 


Compeared - 


R. S. in . who offers — - 
pounds for the Brigantine ———, in 
terms of the articles of roup, R. S. 


W. V. — in ——, who offers, &c. - 
The judge, at the outranning of 


the ſand in the glaſs, finds the faid 
Bb 3 W. v. 


% enen 


W. V. the laſt and higheſt offerer at 
the ſaid roup; and therefore prefers 
him to the purchaſe, at his laſt and 
higheſt offer, being pounds 
Sterling; and the ſaid W. V. ena, 
binds, and obliges. himſelf to implement 
the ſaid articles of roup, as incumbent 
upon him, under the foreſaid penalty 
of Sterling, attour performance 
of the whole articles. In witneſs 
whereef, the judge and the ſaid W. V. 
have ſigned theſe preſents, written by 
clerk to the roup. At —, 


the day of years, 
before theſe witnefſes, — and ——, 
— witneſs. W. V. 

— witneſs, —— clerk. 


Moſt part of .the ather maritime 
deeds are to be got printed ready for 


fling up. — 
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Commuſuon to a: Perſan, as Comme 
ſooner, and to his Aſſeſſor, to at- 
tend the Convention of Royal 

Boroughs, 


Know all men, by theſe preſents, 


That we and 
bailies of the 
+ borough of „with advice 


and conſent of the council of the ſaid 
borough, have nominated, conſtituted, 
and ordained ; hkeas we, by the tenor 
hereof, nominate, conſtitute, - and ordain 

late pro- 


voſt of the ſaid borough of 
to be our very lawful, undoubted, and 
irrevokable commiſſioner, and 

Eſq; Advocate, to be his 
Aſſeſſor, to the effect underwritten, 
giving, granting, and committing to our 
ſaid 
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Hppendeix. 

ſaid commiſſioner, and his aſſeſſor fore. 
ſaid, jointly and ſeverally, our very 
full, free, plain power, expreſs bidding, 


mandament and charge, for us, and in 


our names, and Ypon our behalf, to 
meet and convene with the remanent 
commiſſioners of the. free. royal bo- 
roughs, in their general convention 


to be holden at the borough of Edin- 


burgh, upon the day of 
with continuation; and there, in our 


name, and upon our behalf, to ſit, 


treat, reaſon, vote, and conclude up- 
on the heads and articles of the miſ- 


ſive, or act of the general convention, 


dated the day of 
laſt, and upon all and ſundry other 


things that ſhall happen to be propo- 


ned and treated upon at the ſaid con- 
vention. Firm and table holding, and 
for to Hold all and whatſomever things 


Our 
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our ſaid commiſſioner ſhall do in the 
premiſſes, in ſo far as ſhall concern 
the glory of God, the king's honour, 
and the welfare of this kingdom, and 
eſtate of boroughs therein. And we 
te/tify and declare, that the ſaid 
Eſq; our commiſſioner 
foreſaid, and the ſaid 
Eſq; be men fearing God, of 


the true Proteſtant religion, publicly 
profeſſed and authoriſed by the laws of 


this kingdom, without ſuſpicion on the 
contrary, and both burgeſſes of the 
aid borough, expert in the common 
affairs of the borough ; and that our 
faid commiſſioner is ſtanding upon the 
tax-roll, and bearing a part of the pu- 
blic burdens thereof, and who can 
tyne and win in all their affairs: And 
moregver, that he is a proprietor of land 


aud houſes holding burgage of the 
borough 
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borough to the value of three thouſand 
merks Scots, and upwards. In te/ti. 
mony whereof, we have cauſed theſe 
preſents to be ſubſcribed, by our com. 
mon clerk his depute, and the ſeal of 
the corporation of the ſaid borough to 
be afhxed hereto, upon the firſt day of 
July one thouſand ſeven hundred and 
eighty —— years. Extracted forth of 
the town-court books of (on this 
and the two preceding pages) by me 
common clerk-depute ſubſcribing, 


A practice has lately been endea- 
voured to be introduced, of uſing tacks 
for ſome hundreds of years, in place 
of feu-contraQs ; and has been ſtrongly 
recommended by modern improvers ; 


the form of which tack is as follows: 


Tack 


my _ tdi 


ann. ht 


ES 1 — 88 an ww ” 
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Tack for 999 Years, in place of a 
Feu Contract. 


It is contracted, agreed, and ended, 
between the parties following, viz. 
A. B. Eſq; of C. heritable proprietor 
of the ground after mentioned, with 
the pertinents, on the one part, and 
D. E. in F. on the other part, in 
manner underwritten: That is to ſay, 
the ſaid A. B. for the yearly payment 
of the tack-duty, and performance of 
the other obligations and preſtations 


alter inſert, hereby ſets, and in tack 
ce lets and demits to, and in favour of the 


ſaid D. E. his heirs and aſſignees what- 
ſoever, all and whole (deſcribe the ſub- 
jet, with its boundings), all lying 
within the lands of ———, barony of 
——, and ſhire of ——, with the per- 
tinents, 


i 
| 
1 
4 
1 
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tinents, and that for all the days and 
ſpace of nine hundred and ninety. nine 
years full and complete, from and after 
the term of Whitſunday „which 
is hereby declared to be, and begin the 
ſaid D. E. his entry to the premiſſes, 
notwithſtanding of this date (a), by 
which tack the ſaid A. B. binds and obli- 
ges him, his heirs and ſucceſſors what. 
ſoever, to warrant to be good, valid, 
and ſufficient, to the ſaid D. E. and his 
foreſaids, at all hands, and againſt all 
deadly, as law will: For the which 
cauſes, and on the other part, the ſaid 
D. E. binds and obliges him, his heirs 
and fucceſſors whatſoever, to make 
good and thankful payment to the ſaid 
A. B. his heirs or aſſignees, of the ſum 
of ſhillings Sterling yearly, at 


two terms in the year, Martinmas and 
Whitſunday, by equal portions, begin- 
ning 
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ning the firſt term's payment thereof 
at the term of Martinmas , for the 
half year immediately preceding, and 
the other half at Whitſunday thereaf.. 


tet; and ſo forth, termly and propor- 
tionally, during ſaid ſpace: (5) dou- 
bling the ſaid tack-duty the firſt year 
of the entry of each heir or heirs 
thereto ; alſo every aſſignee, or ſingu- 
lar ſucceſſor, paying three years tack- 
duty the firſt year of their entry, as a- 
foreſaid, as an acknowledgment for the 
change of the tenant. Further, giving 
ſuit and preſence at all the head-courts 
to be holden by the ſaid A. B. and his 
foreſaids, or his or their bailies, within 
the ſaid barony of „ ſo far as the 
ſame are not aboliſhed by law ; and to 
pay the clerk of court and baron-officer 
two ſhillings Scots each, 2t calling the 
ſuit-roll at Martinmas yearly ; and alſo 

Cc to 
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to compear at all other courts to be 


holden there, when cited thereto, and 
to obey the ſtatutes thereof, under the 
penalty of yearly, as an unlaw 
or amerciament for each failure, 
(c) With and under which conditions 
and proviſions, to be performed by the 
ſaid D. E. and his ſoreſaids, theſe pre- 
ſents are granted, and no otherwiſe, 
(d) And beth parties (common clauſe 
of performance under a penalty, regi- 
ſtration and teſting clauſes), 


Variations, 


The following clauſes are ſometimes 
inſerted. Thus, at letter (a) With 
* full power to the ſaid D. E. and his 
* foreſaids, to uſe all manner of free 
trade and traflic within the ſaid town or 

village, 
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village, as freely as any other trader 
« within the ſame are in uſe to do.“ At 
(b) Wich two Faſteneven hens yearly 
vat the uſual term of payment.“ At 
(c), © And further, the ſaid D. E. by 
© theſe preſents, binds and aſtricts 
* himſelf, and his foreſaids, to the 
© corn-mill of the barony of » 
commonly called the mill of b 
and thereat to grind all their corn 
and malt, and to pay the multures 
* uſed and wont, as the other inhabi- 
© tants of the ſaid town or village are 
ein uſe to pay, and that they ſhall be 
© liable in the like ſervices as any o- 
ther tenant or inhabitant within the 
* fame are and ſhall be in uſe to per- 
form: As alſo, the ſaid D. E. and his 
* foreſaids, ſhall be obliged to make 
payment of all public and parith 
* burdens, impoſitions, and taxations, 
Cc 2 that 
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* that are, or ſhall happen to be, im. bo 
* poſed upon the ſaid piece of ground, 1 
* with the pertinents, from and after 1 
* the ſaid term of Whitſunday —, 6 
during the currency of this tack.” * 
| Y 
The following clauſes are alſo ſome. "1 
times inſerted, on the part of the mai. . 
ter, at letter (d). And the ſaid A. B. © 
* permits and gives full power and li. 8 
* berty to the ſaid D. E. and his fore. . 
* ſaids, to quarry ſtones upon any part 
© of the ſaid piece of ground, and alſo a 
in , gratis, for building what Y 
© houſes he or they may have occaſion e 


| for, within the ſubject foreſaid hereby e 
* ſet ; which ſtones ſo to be quarried 
| are to be led out of the ſaid lands of 
6 , betwixt the middle of October 
and day of April yearly; and, 
in order to prevent the abuſe of 


c ground 


— —— — —— — — — 


Appendix. 30 


7 ground as much as poſſible, the faid 
P. E. and his foreſaids, oblige them- 
« ſelves to direct the road to and from 
the quarry in the ſhorteſt manner, ſo 
8 to fall in with and join the gene- 
ral road to and from the other quar- 
' ries occupied by the other tenants 
and feuers: And further, power and 
liberty is given to the ſaid D. E. 
by the ſaid A. B. to caſt peats in 
"the moſs of —, and have 
* ſpread ground thereon for the ſame, 
for him and his foreſaids, and o- 
* ther families allenarly, conform to, 
*and in proportion to the other inha- 
* bitants of „who may have right 
to the ſaid moſs, . agreeable to valua- 
tion. But always upon payment to 
the tenant of — for the time being, 
dat the rate of for each ſcore of 
loads: of peats; the loads whereof 

Cc 3 ſuch 
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* ſuch as have been formerly, or uſed 
and wont; and the ſaid D. E. bind; 
* and obliges himſelf, and his foreſaids, 
© to direct the road in the neareſt man. 
ner from the moſs, ſo as to fall in 
with the general road to and from 
© the moſs occupied by the other te. 
© nants and inhabitants.” 


Obſervations. 


As theſe tacks have not been taken 
notice of by any writer on the law, it 
may be proper to ſay a few words on 
the legality and expediency of them. 


Tacks are, like other contracts, 1n 
their own nature, perſonal rights, and 
conſequently ineffectual againſt ſingu- 
lar ſucceſſors (or purchaſers). By 

I 449) 
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1449, c. 17. they were, for the encou- 
ragement of agriculture, declared ef- 
fectual to the tackſman, for the full 
time of their endurance, into whoſe 
hands ſoever the lands might come. 
To give written tacks the benefit of 
the ſtatute, it muſt mention the tack- 
duty, which muſt not be eluſory, it 
mult be followed by poſſeſſion, which 
ſupplies the place of ſymbolical pof. 
ſeſſion by ſeiſine: But, if the ſeller is 
diveſted of the property before the 
term of the tenant's entry, the tack is 
not good againſt a fingular ſucceſſor. 
If it is granted to perpetuity, it has 
not the benefit of the ſtatute, though 
it may be good againſt the granter and 
his heirs. A term nearly equal to per- 
petuity is alſo liable to great objec- 
tions. It is an incumbrance not to be 
known from ſearching the records. If 
| doubtful 
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doubtful laws ought to receive that in. 
terpretation which ſuits beſt with the 
intention of the lawgiver, there is little 
room to think. the legiſlature. had in 
view tacks of this kind at making the 
act 1449. If the practice upon this act 
is to have any weight, what weight is 
to be laid upon a practice not introdu- 
ced till 300 years afterwards? In ſhort, 
theſe tacks ſeem to reſt ſolely upon the 
Deciſions. A tack granted. for the 
© ſpace of nineteen years, and after that 
© for other nineteen years, and ſo forth, 
to the number of 1140 years, was 
found by the Court of Seſſion to be 
« ineffeCtual- againſt the crown coming 
© in right of the heritor, who was for- 
© feited, although it mighr have been. 
good againſt the heirs of the granter ; 
*and the term of endurance, by con- 
© ſent. of the King's counſel, was re- 


© {tricted: 
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* ſtrided to nineteen years after Whit- 
© ſunday 176 5. This deciſion was re- 
* verſed by the Houſe of Lords, and 
the tack ſuſtained againſt the crown 
* for the whole term of endurance ; 
Dec. 6. 1758, King's Advocate con- 
ia Fraſer of Belladrum. The Lords 
* ſuſtained a tack for 1260 years; June 
27. 1760, Irvine and Forſyth contra 
Knox and Arnot, A tack granted 
for two nineteen years, with an obli- 
© pation on the granter, his heirs and 
© ſucceſſors, to renew it after that term, 
* from nineteen years to nineteen years, 
* in all time coming, upon the tenant's 
paying a certain ſum as graſſum at 
* each renewal, was found binding a- 
* gainſt a ſingular ſucceſſor in the 
lands; Nov. 17. 1763, Wight contra 
* Earl of Hopetoun; Dictionary, Vol. 
© itt. p. 423. voce Tack.“ We find, 


how. 
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however, under the words Perſonal Ol. 
jection, in the ſaid Dictionary, that the 
laſt mentioned tack was expreſsly ex. 
cepted from the warrandice in the con. 
veyance to the ſingular ſucceſſor, and 
that the Lords found he was barred, 
* perſonali exceptione, from objecting to 
* the obligation in the leaſe, and that 
he was obliged to grant a new leaſc 
in terms thereof, and to renew the 
* ſame at the expiry of every nineteen 
* years, on payment of. the ſtipulated 
* graflum ; Fac, Coll. Nov. 16. 1763, 
* Wight contra Earl of Hopeton,'— 
This laſt mentioned deciſion does not 
appear, therefore, of much weight, 
It ſeems rather to leave the matter 
doubtful. It is not at any rate a ſingle 
deciſion, or two, that conſtitutes law, 
further than to bind the litigants in 

that 
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that particular caſe, or theſe caſes. Tt 
is only an uniform tract of deciſions 
which are commonly conſidered as 
part of our cuſtomary law. In the 
caſe of a village, the right is under- 
ſtood by all parties to be equal to 
perpetuity, otherwiſe the queſtion 
would be at an end, as no perſon 
would accept of the right conſidered 
in any other light. An aſſignation on 
ſtamped paper is neceſſary to the tranſ- 
miſſion of tacks, as well as of feu- con- 
tracts. When the tack is aſſigned, ac- 
cording to the preſent practice, it muſt 
de narrated; and, in a conveyance by 
the aſſignee, or tranſlater thereof, both 
the tack and aſſignation muſt be nar- 
rated; and ſo on to the end of the 
999 years, as every perſon's right muſt 
be ſo clear as to trace it to the firſt 
link of the chain. By theſe means the 

| laſt 
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laſt of theſe conveyances may conſiſt 
of ſome hundreds of pages. Every 
tranſmiſſion muſt be followed by poſ. 
ſeſſion, or by ſome publication, by 
which the conveyance may be made 
known; as intimation by proceſs ; by 
inſtrument of intimation to the parties 
concerned; or inſtrument of poſſeſſion 
and regiſtration ; that fo third parties 
may not be enſnared by latent or pri- 
vate conveyances. And, becauſe the 
adjudication of a leaſe is a public and 
judicial act of the ſupreme court, tran!. 
ferring the right of the tack to the ad- 
judger, a creditor adjudging that right 
from thetackſman, before thetackſman's 
voluntary aſſignee had attained poſle- 
ſion upon his conveyance, is preferable 
to the aſſignee. As it is not, however, 
clearly laid down in the law. books 
what publication is neceſſary, even this 

| may 
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may cauſe infinite diſputes. Beſides, 
a tack does not give any ſecurity a- 
gainſt the ſuperior, when the fee opens 
to him through the fault of the ſetter, 
his vaſſal not being capable of confir- 
mation. In the caſe of a feu · contract, 
it may be aſſigned before infeftment ; 
and then infefrment taken and regi- 
ſtrated; which gives a complete right; 
and then the aſſignee may diſpone, the 
diſponee may be infeft, or aſſign, and 
the aſſignee be infeft ; which infeft- 
ment being regiſtrate, makes a com- 
plete right; and theſe for forty years 
back an undoubted progreſs, good a- 
gainſt all the world. On a tack, the 
wife cannot be heritably ſecured in a 
jointure; the tackſman cannot borrow 
money ts carry on trade with, equal te 
the value of his feu, and ſecure it he- 
ritably, keeping poſſeſſion of it at the 

D d ſame 
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fame time, on paying the intereſt. By 
the method of feu-· contracts, the tranſ. 
miſſions and incumbrances are clearly 
ſeen from the records. To gain theſe 
ends, ſo attained by perſons having 
ſeu · contracts, and ſtill keeping the idea 
of property in their minds; theſe tackſ. 
men would, in a century or two, exe- 
cute many of their writings in the 
form of rights of property, as is evi. 
dent from thoſe. executed by the ren. 
tallers of Lochmaben, and thoſe in the 
village: of Seaton, without abiding by 
their tacks; whereby a ſingular. ſucceſ. 
ſor might very readily, from the defect 
of their titles, appropriate their poſ- 
ſeſſions to himſelf, and remove them, 
as was the caſe with the inhabitants of 
Seaton on the eſtate of Winton, decided 
in 1781. But, if theſe rights are to be 


n at all, where are they to ſtop * 
May 
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May they not, with the ſame propriety, 
de uſed in place of rights to whole 
farms held in feu? In which caſe, 
where is the ſecurity to our land- 
rights ariſing from the records? Little 
argument can be drawn from the act 
with regard to improvement of tailzied 
eltates, which enacts, that proprie- 
tors of entailed eſtates may grant 
* building-leaſes for any number of 
* years not exceeding ninety-nine, pro- 


* yided that a leaſe of no more than 


* five acres be granted to one perſon, 
and that the leaſe contain a condi» 
© tion, that it ſhall be void if one 
* dwelling-houſe at leaſt, not under 
the value of L. 10, be not built on 
© each half acre, within ten years from 
the date of the leaſe, and if all the 
' houſes built be not kept in tenantable 
repair; Abract Act, 10th Geo. UL 
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Appendix to Erfhine's Inſtitutes, No. 5. 
p. 808. For the term allowed by this 
act is far from being equal to perpe- 
tuity ; the moſt that can be contended 
for from it is, that tacks of a fimilar 
endurance ſhould, a fortiori, be granted 
of lands not tailzied : But, as theſe 
leaſes derive their whole force from 
ſtatute, even this can hardly be grant- 
ed. Theſe tacks will receive {till leſs 
ſupport from analogy to the Engliſh 
law and practice of conveyances by 
leaſe and releaſe. Holdings there are 
aboliſhed. The leaſe is granted for 4 
year. The ſtatute for transferring u- 
fes into poſſeſſion, ſupplies the place of 
actual poſſeſſion, or ſymbolical poſleſ- 
ſion by ſeiſin. The releaſe is like 2 
reſignation ad remanentiam, or a re- 
nounciation of a right of reverſion : 
And, if a practice ſimilar hereto ſhould 

N 4 ever 


kin gdom 7 the releaſe would, from tlie 
ſpirit of our law, require to be regiſ · 


Upon the whole, it does not appear 
that theſe long tacks are preferable, in 
any point of view, to feu eontracts. 


Tack of Teinds by a Titular. 


ht it contracted, agreed, and ended, 
detwint A. B. of C. titular of the teinds 
underwritten, en tbe one part, and 
C. D. of E. on the other part, as fol- 
lows: That is to ſay, the ſaid A. B. 
bath ſet, and by theſe preſents, in tack 
and aſſedation, for the yearly rent and 
tack· duty under written, iets to the ſaid 

* Dd; . P. 


* 
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C. D. his heirs and aſſignees, a/ and 
whole the teinds, parſonage and vica- 
rage, or the teind ſheaves, and other 
teinds, great and ſmall, parſonage and 
vicarage, of the lands of E. (here take 
in the lands, with their deſcriptions), 
lying within - the pariſh of ——, and 
ſhire of 
profits, emoluments, and duties of the 
ſame, for the ſpace of three nineteen 
years next after the ſaid C. D. his en- 
try to the ſame; which is hereby de. 
clared to be for this preſent crop and 
year „ and from thenceforth to 
continue and endure for the ſaid ſpace 


of three nineteen years. Which tack 
above written the ſaid A. B. binds and 


obliges him, his heirs and ſucceſſors 
whatſoever, to warrant to the ſaid C. D. 
and his foreſaids, at all hands, and a - 
gainſt all deadly, as law will. For 

ha which 


„with the whole fruits, 
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cohich cauſes, and on the other part, the 
ſaid C. D. binds and obliges him, his 
heirs, executors, and ſucceſſors what. 
ſoever, to make payment to the ſaid 
A. B. his heirs or aſſignees, of the ſum 
of, at the term of Martinmas 
yearly ;* beginning the firſt term's pay- 
ment thereof at the term of Martinmas 
next; and ſo forth yearly thereafter, 
during all the years of this preſent 
tack ; with — money foreſaid, of 
liquidate expence for each term's fai. 
lure, over and above the ſaid tack. 
duty; together with the due and ordi- 
nary annualrents of the faid tack-duty 
yearly, termly, and proportionally, du. 
ring the not payment thereof, after the 
term of payment above written: And 
alſo, to make payment of the miniſter's 
ſtipend, and all other burdens and 
taxations, impoſed, or that may be 
impoſed, 


impoſed, on the faid teinds, during the 
ſpace foreſaid, - And both the ſaid par. 
ties bind and oblige: them; and their 


foreſaids, to perform, &c. (Clauſe of 


Renunciation of a Tack. 


' Know all men, by theſe preſents, me 
C. D. — in E. Whereas, by tack 
bearing date ——, regiſtered in the 
books of council and ſeſſion 


entered into between A. B. Eſq; of C. 
and me, on the one and other parts, 
there was ſet to me, and my heirs, ſe- 
cluding aſſignees and ſub-tenants, with- 
out conſent of the faid A. B. all and 
whole the farm of C. with the perti- 

25 nents, 
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nents, lying as therein mentioned; and 
that for the ſpace of nineteen years 
from and after the term of Whitſun- 
day then next to come, old ſtile; which 
was thereby declared to be the com- 
mencement of the foreſaid tack : And 
I thereby bound and obliged me, my 
heirs, executors, and ſucceſſors, to 
make payment to the ſaid A. B. his 
heirs, executors, or aſſignees, of the 
ſum of of rent yearly, for the 
laid lands, payable at two terms in the 
year, Martinmas and Whitſunday, by 
equal portions, beginning - the firſt 
term's payment at Martinmas then 
next, and che ſecond at Whitſunday 
thereafter, for the firſt year of the ſaid 
tack ; and ſo on termly thereafter, du- 
ring the abovementioned ſpace of nine- 
teen years; with a fifth part more of 
penalty for each term's failure > As 
the 
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the ſaid tack, containing a variety of 
other obligations and preſtations, mu. 
tually incumbent upon the faid A. B, 
and me, and ſundry other clauſes and 
ſtipulations, dated and regiſtered as a. 
foreſaid, in itſelf more fully bears. 
And now, ſeeing J have agreed, for cer. 
tain onerous cauſes and confiderations, 
to cede the poſſeſſion of the faid lands, 
and tack thereof, from and after the 
term of Whitſunday next, -old ſtile, in 
favour of the ſaid A. B. Therefore | 
hereby renounce, ſimpliciter upgive, and 
evergive, from me, my heirs and ſuc - 
ceflors, all and whole my occupation 
and poſſeſſion of the ſaid lands of ——, 
with the pertinents, in virtue of the 
faid tack in favour of the ſaid A. B. 
his heirs or aſſignees; with power to 
him, and his foreſaids, and his faQors, 
tenants, or others in his name, to en- 
25:1 ter 


th 
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ter to the peaceable poſſeſſion thereof 
it Whitſunday next, old ſtile: And 1 
oblige me, and my foreſaids, to flit 
and remove - myſelf, family, bairns, 
ſubtenants, goods and gear whatſoe- 
ver, furth and from the ſaid lands, at 
the ſaid term of Whitfunday ; and to 
leave the ſame void and redd; to the 
efe& the ſaid A. B. and his foreſaids, 
may then enter thereto, and peaceably 
poſſeſs and enjoy the ſame, in all time 
coming thereafter : Reſerving always 
to me, and my foreſaids, my right to 
the enſuing crop of the ſaid lands; 
and providing and declaring always, as 


it is hereby expreſsly provided and de. 


clared, that the ſaid A. B. and his 
foreſaids, by acceptation hereof, dif- 
charge me, and my foreſaids, of the 
whole rents ſtipulated to be paid by 
us by the foreſaid tack, and all preſta- 

tions 
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tions thereby incumbent upon us, 
from and after the ſaid term of Whit. 


ſunday ——, and in all time coming, 
Regiſtration for preſervation and Exe. 


cution. 8 


99 
a * 


Renunciation of a power reſerved 
in an aſſignation to a tack to re- 


enter to the poſſeſſion. 


Be it known to all men, by theſe 
preſents, me F. G. late in H. now in 
I. Whereas by aſſignation granted by 
me, with the ſpecial advice and con- 
ſent of A. B. Eſq; of C. heritable pro- 
prietor of the lands underwritten, to 
and in favour of J. KA. — in L. of 
my juſt and equal half of the tack of 
wo from the ſaid A. B. with the 


per- 
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pertinents thereto belonging; which 
tack commences at Whitſunday —— 


years, and: endures for the ſpace of 


nineteen years thereafter 3 by which 
aſſignation the ſaid J. K. his entry to 
the poſſeſſion of my half of the fore- 
ſaid tack is declared to be and begin 
at Whitſunday —;, thenceforth to 
be peaceably poſſeſſed, under the ex- 
preſs reſervation therein and after. 
mentioned, during the whole 
years of the foreſaid tack then to run: 
He the ſaid J. K. and his therein men- 
tioned, by their acceptation thereof, 
bound and obliged themſelves to free 
and relieve me and mine, of the whole 
obligements and preſtations on my 
part, with C. D. — in E. joint tackſ- 
man with me in the foreſaid tack : 
And during the ſaid ſpace, there is ex- 


preſsly reſerved to me and mine therein 


Ee men- 
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mentioned, from the foreſaid right and 
aſſignation, full power and liberty, in 
the event allenarly of my returning to 
— co live, to enter to the ſoreſaid 
poſſeſſion at the term of Whitſunday 
or at any other term of Whit. 

ſunday thereafter, during the ſpace of 
the foreſaid tack, I or my foreſaids 
pleaſe; in the event foreſaid only of my 
return to —— to live, upon due and 
lawful premunition always of fixty 
days to be made by me or my fore- 
ſaids to the ſaid J. K: or his fore. 
ſaids, perſonally, or at their dwelling. 
place, before a notary and witneſſes, 
as effeirs ; and that preceding the term 
of Whitſunday, at which 1, or my 
foreſaids, incline to enter to the poſ- 
ſeſſion aforeſaid ;- in which caſe, the 
foreſaid right and aſſignation is there- 


by expreſsly declared void and null, as 


the 
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the faid aſſignation, of date the —— 
day of —— years more fully bears. 
4nd now, ſeeing the ſaid J. K. has in- 
ſtantly made payment to me of a cer- 
tain ſum of money, which I accept of 
2s the true worth and agreed value of 
the benefit aforeſaid, of the ; ſaid tack, 
for the laſt —— years, r reſerved to me 
in manner foreſaid ; notwithſtanding 
of my full purpoſe and intention to 
come to to live; ;. whereof I 
grant . the receipt, renouncing all ob- 
jections to the contrary : Therefore wit 
ye me to have renounced, diſcharged, and 
given up, 28 I by theſe preſents re- 
nounce, diſcharge, and overgive, from 
me, my heirs and ſucceſſors, to and in 
favours of the faid J. K. and his fore. 
faids, the foreſaid power and liberty, 
expreſsly reſerved to me and my fore- 
faids from the foreſaid aſſignation, in 


E e 2 the 
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the event of my return t9=—to live, 
of entering to the foreſaid Fe of 
, at the term of - or at 
any other term of Whitſunday there. 
after, during the ſpace of the ſaid tack, 
and do hereby declare that the foreſaid 
right and aſſignation ſhall, notwith- 
ſtanding of the foreſaid reſervation, 
ſubſiſt and remain good to che ſaid 
J. K. and his forefaids, during the 
. whole ſpace of the faid tack, in the 
fame manner as if the aid reſervation 
had never been made therein. Which 
renunciation and diſcharge I bind and 
oblige me, and my foreſaids, to war- 
rant to be good, valid, and ſufficient, 
to the faid J. K. at all hands, and a- 
gainſt all deadly, as law will. Regi. 
Aration for Preſervation and Execution. 
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Renunciation to enter Heir. 


Know all men, by t theſe preſents, me 
c. B. —— in E. Whereas there are 
ſeveral proceſſes and actions raiſed and 
intented againſt me, at the inſtance of 
ſeveral perſons, for payment of debts 
ſaid to be owing, and implement of 
obligations preſtable, by the deceaſed 
A. B. of C. my father, and letters of 
of general charge, purchaſed and exe- 
cute againſt me at the inſtance of ſez 
veral of theſe creditots; whereupon T 
have been charged to enter heir to my 
ſaid father, within forty days, in terms 
of the act of parliament: And ſceing I 
am reſolved not to enter heir to him, 
in reſpect 1 may incur great prejudice 
thereby; therefore to have renounced, as 

| Ee 3 I 
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I hereby renounce, to enter heir to my 
ſaid father, and all benefit that may be 
competent to- me as heir to him; to 
the effect all and every one of the ſaid 
creditors. may. have action andwexecu. 
tion for payment of their debts and 
claims, contra baereditatem facentem et 
bona mobilia et immobilia, that belonged 
to my ſaid father at his deceaſe, as ac- 
cords : Prote/ting, that, in rel pect of 
| this my renunciation, no proceſs ſhall 
be ſuſtained againſt me, upon the paſ- 
five title of generally charged to enter 
heir. Conſenting to the regiſtration 
hereof in the books of council and ſeſ- 
ſion, or others competent, therein to 
remain for preſervation; and, alſo in 


the general or particular regiſter of 

ſeiſines, reverſions, &c. for publica - 
tion: And thereto I conſtitute 

my piocurators. In witneſs, &c. 

| Some- 
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Sometimes this renounciation pro- 

ceeds on the narrative of a particular 

perſon having raiſed action, and char- 

ged to enter heir, and renounces to en- 
ter heir, to the effect that this perſon 
may have action contra haereditatem ja - 

tentem, &c, which makes a ſmall yaria- 
tion, | 


Revocation after Majority. 


Be it known to all men by theſe pre- 
ſents, me A. B. in C. Wherear, 
by the laws and practice of this king- 
dom, it is a privilege that minors are 
| entitled to at their majority, and before 
they arrive at the age of twenty. five 
years, to revoke all deeds granted by 
them in their minority; or by their 

| tutors. 
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tutors in their names, or by them with 
conſent of their curators, to their pre. 
judice and leſion. And I being paſt the 
years of minority, and within the age 
of twenty-five years complete; and un- 
derſtanding that I have been greatly 
leſed and prejudged by deeds granted 
by me in minority, or by my tutors : 
Do therefore hereby revoke, renounce, 
and diſcharge all bonds, obligations, 
diſpoſitions, and other rights, ſecuri- 
ties, or conveyances, granted by me in 
my minority, or by my tutors ; or by 
me with conſent of my curators ; to 
my hurt, prejudice, and lefion ; to 
whatever, perſon or perſons, of whate- 
ver date, tenor, or contents, the ſame 


be ; diſpenſing with the generality 


ils. and admitting and declaring 
this general revocation to be as good, 
valid, = dulden, as if every parti- 


cular 
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cular deed hereby revoked were herein 
inſert (a). Proteſting that it ſhall be 
lawful to me to reduce and ſet aſide 
the ſame. And I conſent to the regi- 
ſtration hereof in the books of council 
and ſeſhon, or others competent, there- 
in to remain for preſervation, et ad fu- 
turam rei memoriam : 2 con - 
ſtitute, &c. 1? 4057 


Sometimes there is at letter (a) a 
particular deed or deeds revoked, and 
it is inſert thus: And particularly, 
© without prejudice to the generality 
* foreſaid, I hereby revoke, renounce, 
* and diſcharge a bond,” (narrate it); 
or, the writs and others aſter men · 
* tioned, of the dates, tenors, and con- 
* tents after ſpecified, viz.* (here nar- 
rate the writings). * Proteſting,” &c. 


Some 
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Some think, where there is a parti. 
cular writing revoked, it ſhould firſt be 
narrated, and the privilege of revoking 
mentioned in the ſubſumption, and 
| then the revoking clauſes to follow, 


- +» The action of reduction mult be al. 
ſo raiſed within the four years after ma · 
jority, to be effectual. 


RNevocation of donations ante ma- 
trimonia, and by wives ob reuerentian 
mariti, proceed in the ſame manner, 
with very little variation. | 


"= =" * 
ie 


Keatiſcation after Majority. 


Be it known to all men by theſe pre. 
ſents, me A. B. — in C. Whereas 
by 


1 


— 


by diſpoſition, (narrate it), as the ſaid 
diſpoſition, of date foreſaid, containing 
15 obligement to infeft, procuratory of 
ad esgnstion, clauſe of warrandice, aflig- 
nation to the writs and evidents, n 
precept of ſeiſine, an obligement that 
I ſhould ratify the fame, with the in- 
feftment thereon, at my majority, with 
ſeveral other clauſes at more length 
bears. Whereupon the ſaid C. D. was 
duly infeft, conform to inſtrument of 
ſeiſine in his favours, dated, &c. regiſ- 
tered, xc. And now I being attained 
at the years of majority, and being ſa- 
tisfied that the granting of the ſaid 
diſpoſition was for my benefit and ad- 
vantage. Therefore I hereby ratify, 
confirm, and approve of the ſaid diſpo- 
ſition, of the date foreſaid, with the in- 
feftment or inſtrument of ſeiſine fol- 
lowing thereon, and whole heads, clau- 
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ſes, tenor, and contents, of the faid 
writings, admitting and declaring this 
my general ratification to be as good, 
valid, and ſufficient, to all intents and 
purpoſes, as if the ſaid diſpoſition and 
infeftment were herein verbatim inſert- 
ed ; whereanent I have diſpenſed, and 
hereby diſpenſe for ever. Which rati- 
fication I bind and oblige me to war- 
rant at all hands, and againſt all deadly, 
as law will. And ] conſent to the re- 
giſtration hereof in the books of coun- 
-cil and ſeſſion, or others competent, 
therein to remain for preſervation ; 
and, if needful, that all execution ne- 
ceflary, in form, as effeirs, paſs hereon : 
and thereto I conftitute 

my procurators. h 


witneſs, &c. 


NOTO- 


337 
NOTORIAL INSTRUMENTS. 


Inftrument, the Buyer FVictual 
againſt the Seller, 


At and within the harbour of ——, 
and on board the ſhip called , of 
which is maſter, where the 
quantity of victual underwritten was to 
have been delivered in manner after 
ſpecified, the — day of —— one 
thouſand feven hundred and -eighty 


— years : In preſence of me notary 
public, and witneſſes ſubſcnbing, com- 
peared perſonally (a) E. F. merchant in 
G. having, and in his hands holding, a 
contract of victual, of date the —— 

Ff day 
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day of —— laſt, entered into between 
A. B. of C. Eſq; and the ſaid E. F. on 
the one and other parts, whereby the 
ſaid A. B. (for the cauſes therein ſpe. 
cified), /old and diſponed to the ſaid E. F. 
his heirs, executors, and aſſignees, the 
number of one thouſand bolls of vic. 
tual, good and fufficient ſtuff, whereof 
five hundred bolls bear, and five hun- 
dred bolls meal, the bear of the ordi. 
nary meaſure, and the meal at 
eight ſtone weight per boll, of the faid 
A. B. his lands and eſtate of C. and af 
the crop one thouſand ſeven hundred 
and .cighty — years; which quan- 
tity of victual, of the growth, quality, 
4. B. bound and obliged himſelf, bis 


heirs, executors, and ſucceſſors, to de- 
liver to the ſaid E. F. or to his fore- 


ſaids, or to any having his or their or- 


der 
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der in writing, free on board any veſ- 
ſel, or veſſels, in the harbour of ——, 
to be ſent therefor, betwixt and the 
—— day of — then next, and that 
under the penalty of ——, for each 
undelivered boll ; (5) as the ſaid con- 
tract, of the date foreſaid, more fully 
bears. After public reading of which 
contract above written, by me the ſaid 
notary public, in preſence of the wit- 
neſſes after named, the ſaid E. F. repre- 
/anted, that, notwithſtanding of the con- 
traſt aboye mentioned, and that he had 
made intimation to the ſaid A. B. in 
terms thereof, that he was ready, wil- 
ling, and attending, to receiye from 
is him the quantity of victual above men- 
* tioned, and that this was the laſt day 
1 of the time limited; yet nevertheleſs 
5 the faid A. B. had failed to deliver 
r — dolls bear, and — bolls meal. 
F f 2 And 
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And therefore the ſaid E. F. proteſted (d) 
againſt the ſaid A. B. for breach of con. 
tract, and that he might be liable for 
the ſaid ſum of ——, of penalty, for 
each undelivered boll, and for the pe- 
nalty of the contract, and for all coſt, 
ſkaith, damages and expences ſuffered, 
or to be ſuffered, through the ſaid A. B, 
his not implementing the ſaid con- 
tract. And thereupon, and upon all 
and ſundry the premiſſes, the faid (e) 
E. F. aſked and took inſtruments in 
the hands of me notary public ſubſcri- 
bing. Theſe things were ſo done, be- 
twixt the hours of and 

afternoon, place, day, month, and year 
of God, firſt above written : Before, 
and in preſence of and 


witneſſes to the premiſ- 
fs ſpecially called and required, 


If the inſtrument is taken by a pro- 
curator, fay at letter (a), J. K. in L. 
© as procurator for, and having power 
and commiſſion from, E. F. merchant 
in G, to remove the quantity of vic- 
* tual after mentioned, Having, &c. 3 
at (c) © J. K. as procurator, and in 
name foreſaid; (d) J. K. as procu. 
© rator forefaid ;* and at (c) J. . 

* procurator foreſaid. 


The intimation of the arrival of the 
veſſel may be in theſe terms: 


Infrument of Intimation. 


At ——— the — day of — 
one thouſand ſeven hundred and eighty 
— years : In preſence of me no- 

Ff 3 tary 
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tary public, and witneſſes ſubſcribing, 
compeared perſonally J. K. in I. 
as procurator for, and having power 
and commiſſion from E. F. merchant 
in G. to receive the quantity of victual 
after mentioned, and with. us paſſed to 
the perſonal preſence of A. B. Eſq; of 
C. Having, &c. (narrate the contract, 
as before, to letter (a), and add), and, 
on the other part, the ſaid E. F. bound 
and obliged him, bis heirs, executors, 
and ſucceflors, betwixt and , to 
ſend a veſſel or veſſels, for receiving 
the ſaid victual in the faid harbour, 
there to remain eight work weatherly 
days to load the ſame, and to ſend a 
perſon ſufficiently authoriſed to receive 
the victual, who ſhould be obliged to 
intimate rhe arrival of the veſſel, or 
veſſels, to the ſaid A. B. perſonally, or 
at his dwelling-place, from the date of 

which 
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which-intimation the lie-days were to 
be underſtood- to commence, as the 
ſaid contract, of the date foreſaid, con- 
taining ſeveral other clauſes, more 
fully bears. Aſter public reading of 
which contract above written, by me 
the faid notary public, in preſence of 
the witneſſes, the ſaid E. F. as procu- 
rator foreſaid, intimated to the ſaid A. B. 
that he had yeſterday arrived with a 
veſſel in the faid harbour of 1 
and was ready, willing, and attending, 
to receive the ſaid victual, in terms of 
the ſaid contract; and proteſted, that 
the ſaid A. B. might not pretend igno- 
rance thereof. Whereupon, and upon 
all and ſundry the premiſſes, the ſaid 
J. K. as procurator foreſaid, aſked and 
took inſtruments in the hands of me 
notary public ſubſcribing. Theſe things 
were ſo done, in the perſonal preſence - 
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of the faid A. B. betwint the hours of 
—— and —— forenoon, place, date, 
and year of God reſpectively before 
mentioned. Is prefence of and 
—— witneſſes-to the premilſes, ſpe. 
cally called and required. * 


Tf the norton to who intimation is 
to be made cannot be got perſonally, 
fay, * Paſſed to the dwelling-houſe of 
A. B. of C. Having, &c. Theſe thing: 
© were ſo done, within the dwelling. 


© houſe of the ſaid A. B. by leaving for 


© him-a ſchedule of intimation and pro. 
© teſt, to the effect foreſaid,. ſubſcribed; 


© by the faid procurator and me the 


© notary, with lis man (or maid) fer- 


© yant, to be given him, becauſe we 


could not find himſelf perſonally, be-- 
© twixet the hours of,” de. 1 


The 


. 
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The ſchedule may be in theſe 
terms: 


Schedule of Intimation, 


IJ. KA. —— in L. as procurator for, 
and having power and commiſſion from, 
E. F. merchant in G. to receive the 
quantity of victual after mentioned; 
repreſent to you A. B. Eſq; of C. that, 
by contract of victual, of date, &c. 
(narrate it as in the laſt inſtrument,) 
end intimate that I yeſterday arrived 
with a veſſel in the ſaid harbour of 
— —, and am ready, willing, and 
attending, to receive the ſaid victual, 
in terms of the ſaid contract; and pro- 
t that you the ſaid A. B. may not 
pretend ignorance thereof; and -there- 


upon 
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upon I, as procurator forefaid, take in- 


ſtruments in the hands of you ——. 
notary public. This I do upon the 
day of —— years, be. 
fore theſe witneſſes, —— and 
J. K. Procurator, 
N. P. 


: 
S FTETTEIS ov — = 


INSTRUMENTS, OF PROTEST 
pro BILLS. 
lnſtruments of proteſt upan bills are 
an - exception. in their form from the 
general nature of notorial inſtruments. 
All other inſtruments require at leaſt 
four'perſons, the perſon proteſting, or 


his procurator, the notary, and two 
witneſſes. But bills are, for the faci- 
litating of commerce, at deſite of the 
party, proteſted by a notary before 


wit - 
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witneſſes, without a procurator, or the 


—— Upon a Bill for not Payment. 


Miniaive, Auguſt 1. 1783. 

One month after date, pay to me or 
order, in the coftee-houſe in Dumfries, 
twenty-five pounds Sterling, value of 
(Signed) Arthur Bicker/taff. (Addreſſ- 
ed thus), To Mr Abrahaam Akerbraid 
tenant in Drumlawwantie, (Signed) 4 
braham Akerbraid. 


At Dumfries, the firſt day of March 
one thoufand ſeven hundred and 
cighty-four years, the principal bill 
above copied was, (1) where pay- 
able (2), duly proteſted by me notary 

public 


kak cf * * 


— — — — — — K— 
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public ſubſcribing, at the inſtance 
of (a) the above Arthur Bickerſtaff, 00 
Eſq; of „ the drawer, againſt 0 
the above deſigned Abraham Aker. * 
braid the accepter, for not payment a 
of the contents, (b) intereſt, dama. f 
ges, and expences, as accords to : 
law. In preſence of —— and ——, 

- both writers in Dumfries, witneſſes 
to the premiſes, TOP called and t 


required. : 


If in the accepter's perſonal preſence, 
ſay, betwixt figures (1) and (2), In 
the perſonal preſence of the ſaid A- 
* braham Akerbraid the accepter ;' 
and then go on to again, and fay, 
the ſaid Abraham Akerbraid, accep- 
ter foreſaid, for not payment, &c. 
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If there is a partial payment, after 
copying the bill as above, add, (marked 
on the back thus), Dumfries, Septem- 
© ber 1. 1783, Received of the within 
« bill fifteen pounds Sterling 3* and at 
letter (c) ſay, (* deducing the partial 
© payment above I] a a 


If the bill is :ndorſed, io copying 
the bill, add, (indorſed thus): Pay the 
contents to Timothy Baxter, or or- 
© der, (ſigned) Arthur Bicker/taff ;* and 
at letter (a), Timothy Baxter mer. 
© chant in „ the indorſee againſt,” 
&c. (as before). But, it the indorſee 
means to preſerve his recourſe againſt 
the drawer and indorſer, the proteſt 
will be taken within the days of grace, 
or in the above caſe, on the fourth of 
September -at fartheſt, and will be at 
(b), and againſt the drawer and in- 
Gg * dorlſer, 
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* dorſer, jointly and ſeverally, for re- 
© intereſt,” &c. If there are more in- 
dorſations than one, they muſt all be 
copied in the fame manner, and after 
(c) for indorfer, it will be indorſers. If 
the words without recourſe” are ad- 
ded, they muſt alſo be copied. 


Where the indorſations are all blank, 
it is common for the notary to fill them 


up before proteſting. 


— on a draft for not Accep- 
' tance, 


L. 40. Ayr, Auguſt 2. 1783. 

At eight days ſight, pay to George 
Griffith merchant in Glaſgow, or or- 
der, forty pounds Sterling, value of 


(ſgned) 7% Jenkins, (Addreſſed 
thus) 
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thus) To Mr The. M ©Dill merchant 
Part Glaſgow. 


4t Port Glaſgow, the tenth day of Au- 
guſt one thouſand ſeven hundred and 
eighty-three years (a), the principal 
bill or draft above copied was, by me 
notary public, at requeſt of the faid 
George Griffith, to whom the fame 
is payable, preſented to the ſaid Tho- 
mas M Dill for acceptance, who an- 
ſwered, that he would not accept the 
ſame, as he had no value in his hands, 
(b), I therefore protęſted the ſaid bill, 
at the inſtance of the faid George 
Griffith, againſt the ſaid Thomas 
M Dill for not acceptance, and a- 
gainſt the drawer for recourſe (c), 
intereſt, damages, and expences, as 
accords to law. In preſence of 
and „ witneſſes to the premiſſes 
ſpecially called and required. 


G g 2 In 


352 Proteſis upon Bills, 


In foreign bills, or bills of exchange, 
there is commonly added, at letter (c) 
' Exchange, re-exchange.” 


If the perſon drawn on is not found 
perſonally, it may be done at his dwell. 
1ng-houſe; in which caſe the proteſt 
will be at letter (a). Which day! 
| „ notary public ſubſcribing, paſſ- 
* ed,at deſire of the ſaid George Griffith, 
* to the dwelling-houſe of the aboye 
* deſigned Thomas M*Dill, and requi. 
* red acceptance of the bill or draft a- 


* bove copied; but was anſwered that 
he was not at home. I therefore, 


Kc. 


Where the perſon drawn on lives in 
a large city, if neither he nor his 
dwelling-houſe can be found, the no- 
tary ſhould go to the market - croſs, ex- 


change coffee-houſe, or other moſt pu- 
blic 


1 e 8 
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blic places; and, if furth of the king. 
dom, to the market - croſs of Edin- 
durgh, pier and ſhore of Leith. If the 
perſon drawn on is dead, a ſhort time 
previous to the time of preſenting, it 
ought to be done at the dwelling-houſe 
where he died. 


Where the perſon drawn upon is 
not found perſonally, it is thought a 
ſchedule ſhould be left, particularly 
where it is done at his dwelling-houſe. 


bon a Draft ie. I due, for 
not Payment. 


(Copy the Bill. ) 


At Port Glaſgow the twenty-firlt day 
of Auguſt one thouſand ſeven hundred 
1 and 
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and eighty-three years, which day 1 
notary public ſubſcribing, paſſed, at 
requeſt of the above George Griffith, 
to the perſonal preſence of the ſaid 
Thomas M Dill; and, after exhibit. 
ing, and reading over to him the prin- 
cipal bill above copied, and repreſent. 
ing that the ſaid bill had been preſent- 
ed upon the tenth day of Auguſt cur. 
rent; and proteſted for not acceptance, 
required payment of the ſame 3 which 
being refuſed, I duly prote/ted the ſaid 
bill, not only againſt the ſaid Thomas 
M*Dill, to whom the ſame is addreſſed 
for not payment of the contents; but 
alſo againſt the ſaid Joſeph Jenkins 
in , the drawer, for recourſe; 


and againſt all concerned, for intereſt, 
damages, 'and expences, as accords to 
law. In preſence of and 


wit · 
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+ VUuitneſſes to the premiſles 
feu called and required. 


-for not aceeptance, and not pay- 
ment of a bill payable againſt a 
day certain. 


At ——, the —— day of ———, 
one thouſand ſeven hundred and eighty 
— years: Which day I no- 
tary public ſubſcribing, at deſire of 
—— merchant in „the in- 
dorſee, paſſed to the perſonal preſence 
of the above deſigned , and re- 
quired him to accept the draft above 
copied, or pay the contents thereof; 
which he refuſed, alledging he had not 
value of the drawer's in his hands: 7 
therefore protgſted the ſaid draft, at the 

inſtance 
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inſtance of the ſaid , the indor. 
ſee, againſt the ſaid —, to whom 
the ſame is addreſſed, for not aceep- 


* tance, and not payment, and againſt 


the drawer and indorſer, for recourſe ; 
and againſt all concerned for damage, 


intereſt, and expences, as accords to 


law. In preſence of and 
witneſſes to the pre. 


miſſes ſpecially called and required. 


r not acreptance, and not pay- 
ment, at the dwelling-houſe. 


At ——, the — day of ——, 
one thouſand ſeven hundred and eigh- 
ty — years: Which day I ——, 
notary. pu public ſubſeribing, paſſed, at 
e Sha to whom the bill or 

draft 
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draft above copied is payable, to the 
dwelling-houſe of the above deſigned 
., and required acceptance or 
payment of the ſaid bill or draft; but 
was anſwered, that the ſaid —— was 
not at home: I therefore prote/ted the 
ſaid draught, at the inſtance of the 
faid , againſt the ſaid , 
for not acceptance, and not payment 
and againſt the drawer for recourſe; 
and againſt all concerned, for damages, 
intereſt, and expences, as accords to 
law. In preſence of — and ——, 
witneſſes to the premiſſes, ſpecially 
called and required. 


In caſe the perſon drawn on, or any 
of the indorſers, incline to pay the bill, 
for the honour of the drawer, or any 
of the other indorſees, he may pay, 


and have them bound to him for his 
re- 
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recourſe, tho' the proteſt be not in his 
name, or he have no re- conveyance; 
the Adt of Henour is thus expreſſed af. 
ter the err 


Aet of Honour. 


Threafter, in preſence of me the ſaid 
© notary public and witneſſes, compeared 
© the ſaid T. MD. and declared, that, 
© though he would not pay the ſaid 
* bill in the manner it was drawn, yet 
© he would pay the fame under proteſt, 
for the honour of the ſaid 
© the drawer ; holding nevertheleſs the 
* ſaid liable to him for his re- 
© payment, recourſe, exchange, re-ex- 
change, intereſt, damages, and ex- 
© pences, as accords; and thereupon 
took inſtruments in the hands of me 
© notary public : In preſence of,” &c. 


Then 


4 
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Then follows the receipt for the mo- 
ney. Or the whole may be ſhortly 
thus: 


And thereafter appeared „who 
© offered to pay the ſaid bill, for the ho- 
nour of the ſaid — the drawer, 
and accordingly paid the fame ; un- 
© der proteſt, that the ſaid , and 
the ſaid indorſers, ſhould be liable to 
him in repayment, recourſe,” &c. (as 
before). 


on a Promiſſory Note. 


Edinburgh, Auguſt 5. 1782. 

One day after date, I Peter Penny- 
leſs, writer in Edinburgh, promiſe to 
pay 
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pay to William Writewell, or order, at 
the Exchange Coffee-houſe here, the 
ſum of twenty pounds Sterling, for va- 
lue, (Signed) Peter Pennyleſs. 


At ——, the —— day of —, 
the principal promiſſory note above 
copied was, where payable, duly 
proteſted, by me notary public ſub. 
ſeribing, at the inſtance of William 
Writewell — in , to whom 
the ſame is payable, againſt the ſaid 
Peter Pennyleſs the granter, for not tt 


payment of the contents, &c. (as on i 
a bill). f 
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— on Draft, Principal Tackſ- 

man upon the Subtenants, in fa- 
vour of the Propriector's Factor 
obliging himſelf to allow it at 
counting. 


ve 

ly | 

b. N—/t—t, June 12. 1782. 
m 

n Gentlemen, 

d On demand, pay to Mr R. B. fac- 
t tor to the Right Hon. the Earl of G. 
n in part of reſting rent due by me to 


his Lordſhip, twelve pounds Sterling, 
and his receipt hereon ſhall oblige me 
to allow the ſame at *compting, (ſign- 
ed) J. G. (Addreſſed thus), To P. 
MK. and F. MN. both in K. jointly 
and ſeverally. 


H i At 
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At K „the 
—— years, which day I no- 
tary public, paſſed to the perſonal 
preſence of the above deſigned 
P. MK. and J. MFN. and required 
them to accept the obligation or 
draft above copied, which they re- 
fuſed to do, alledging that they had 
not value of the drawer's in their 
hands : I therefore proięſted the ſaid 
draft, at the inſtance of R. B. above 
deſigned, to whom the ſame is pay- 
able, againſt the ſaids P. MK. and 
J. MN, jointly and ſeverally, for 
not acceptance, and not payment; 
and againſt J. G. _— 
the drawer, for recourſe ; and a- 
gainſt all concerned for damages, 
intereſt, and expences, as accords. 
In preſence of, &c. 


day of — 


—— 


— 7 
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a Bill in the Accepter's Pre- 


fence, for not payment of the An- 
nualrent and Expences. 


(Copy the bill, and receipt for the 
principal ſum, on the back). 


At —, the — day of 
—— years : Which day, the prin- 
cipal bill above copied, was, in pre- 
ſence of the above deſigned R. M*K. 
the accepter, at „ duly prote/ied by 
me notary public ſubſcribing, at the 
inſtance of A. B. of C. the drawer, a- 
gainſt the ſaid R. M*K. accepter, for not 
payment of the annualrents, damages, 
and expences, as accords to law, I. 


preſence of, &c. 


H h 2 Schedule 
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Schedule of a Protef} on a Bill, 


payable at a day certain, for not 
acceptance, and not payment, 


I notary public, hereby pro- 
19% the bill above copied, at the in- 
ſtance of A. C. in B. the indorſee, a- 
gainſt you the above deſigned D. E. 
for not acceptance, and' not payment, 
and againſt the drawer and indorſer 
for recourſe ; and againſt all concern- 
ed, for annualrent, damages, and ex- 


pences, as accords to law. This I do 
this day of „ before theſe 


witneſſes, and —, 
— N. * 


From this the form of any other 
ſchedule of a proteſt on a bill will rea- 
dily occur. 


INS TR U. 
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INSTRUMENTS OF SEISINE 


UP 0: 


FEU CONTRACTS, CONVEY AN. 


CES THERETO, &c 


Inſtrument of Seiſin upon a Contract 
of Feu. - 


In the name of God, Amen. Beit 
known to all men, by this preſent pu- 
blic inſtrument, That, upon the 
day of „one thouſand ſeven hun- 
dred, and eighty years, and of 
the reign of our Sovereign Lord George 
the Third, by the grace of God King 
of Great Britain, France, and Ireland, 
H h 3 the 
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the —— year. In preſence of me no- 
tary public and witneſles ſubſcribing, 
compeared perſonally | 
as procurator and attorney for D. E. 
merchant in F. (whoſe power of pro- 
curatory was ſufficiently known to me 
notary public), who, with 
bailie in that part, by the 
precept of ſeiſine after inſert, ſpecially 
conſtitute, paſſed with us to the ground 
of the tenement of houſe and yard at- 
ter mentioned; the ſaid attorney Va- 
ving, and in his hands holding, a con- 
tract of feu, entered into between A. B. 
Efq; of C. and the faid D. E. on 
the one and other parts, dated the 
— day of , and 
containing the precept of ſeiſine af. 
ter inſert, whereby the ſaid A. B. for 
the payment of the yearly feu duty, 
and performance of the other preſta- 
tions 
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tions therein and after ſpeciſied, with 
and under the conditions and provi- 
ſions after expreſſed, ſet, and in feu-· farm 
and heritage, perpetually let and diſpo- 
ned, from him, his heirs and ſucceſ- 
ſors, to, and in favour of, the ſaid 
D. E. his heirs and aſſignees whatſo- 
ever, heritably and irredeemably All 
and v (here inſert the tenement), 
with the whole parts, pendicles, and 
pertinents thereof, all lying within the 
pariſh of „and ſheriffdom of 
together with all right, title, 
intereſt, claim of right, property, and 
poſſeſſion, petitory and poſſeſſory, 
which the ſaid A. B. his authors and 
predeceſſors, had, have, or any ways 
might have, claim, or pretend thereto, 
in time coming: Declaring his entry 
thereto to have been and begun at the 


term of Whitſunday then laſt, thence- 
| forth 
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forth to be peaceably poſſeſſed and en- 
joyed by the ſaid D. E. and his fore. 
ſaids, in feu-farm, fee, and heritage, 
for ever; with full power to the ſaid N 
D. E. and his foreſaids, to uſe all man- 
ner of free trade and traffic within the 
ſaid town or village, as freely as any 
other trader within the ſame are in 
uſe to do: For the which cauſes, the 
ſaid D. E. bound and obliged him, his 
heirs and ſucceſſors whatſoever, to 
make good and thankful payment to 
the ſaid A. B. Eſq; and his foreſaids, 
ſuperiors of the ſaid houſe and yard, 
of the ſum of Sterling money 
yearly, at the term of Martinmas, in 
name of feu · duty; declaring the firſt 
term's payment of the ſame to com- 
mence and begin at Martinmas then 
next, for the firſt half. year's feu-· duty 
then due, and ſo forth yearly at Mar- 

| tinmas 
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tinmas 1n all time thereafter, with two 
Faſteneven hens yearly at the uſual 
terms of payment, and doubling the 
feu-duty the firſt year of the entry of 
every heir or heirs thereto, as ule is, 
of feu farm allenarly ; and alſo dou- 
bling the feu- duty the firſt year of the 
entry of each ſingular ſucceſſor there- 
to, to which ſum ſuch entry 1s thereby 
declared to be taxed, ſo oft as the ſame 
ſhould happen, without any further 
compoſition whatever: As alſo, the 
ſaid D. E. bound and obliged himſelt, 
and his foreſaids, to compear and an- 
ſwer to all the courts to be holden in 
the ſaid town or village, by the ſupe- 
rior, or his bailies, when lawfully cited 
thereto, and to obey the ſtatutes there- 
of, under the pain of „as an un- 
law or amerciament for each failzie: 


And further, thereby bound and a- 
ſtricted 
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ſtricted himſelf to the corn-mill of the 


barony of C. commonly called the mill 
of C. and thereat to grind all their 
corn and malt, and to pay the 'mul- 
tures uſed and wont, as the other inha. 
bitants of the ſaid town or village are 
in uſe to pay, and that they ſhall be 
liable in the like ſervices as any other 
feuer within the ſame are or ſhall be 
in uſe to perform; and bound and o- 
bliged himſelf, and his foreſaids, to 
free and relieve the ſaid A. B. and his 
foreſaids, of all public burdens, impo- 
ſitions, and other taxations, that were, 
or ſhould happen to be impoſed, upon 
the ſaid houſe and yard, with the per- 
tinents, therein before diſponed, in 
time coming, after the ſaid term of 
Whitſunday ; and that, as the other 
inhabitants and feuers were or ſhould 
be in uſe to do; the ſaid A. B. freeing 

| and 
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and relieving the ſaid D. E. of all pu- 
blic burdens, and others, payable for 
the ſame, preceding that term; with 
and under which conditions, oblige- 
ments, and preſtations, to be perform- 
ed by the ſaid D. E. and his foreſaids, 
the ſaid contract is made and granted, 
and no otherwiſe: As the ſaid con- 
tract, containing obligements to infeft, 
clauſe of abſolute warrandice, the pre- 
cept of ſeiſine after inſert, and ſeveral 
other clauſes more fully bears (a). 
Which contract of feu the ſaid 
procurator foreſaid, exhibited and 
preſented to the ſaid bailie, 
by the ſaid precept of ſeiſine, to 
the effect after mentioned, ſpecially 
conſtitute, humbly requiring him to 
proceed to the due execution of his of. 
fice of bailiary thereby committed to 
him; which deſire the ſaid bailie find- 


ing 
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ing reaſonable, he accepted and re- 
ceived the ſaid contract of feu, con. 
taining the precept of ſeiſine after in. 
ſert into his hands, and delivered the 
ſame to me notary public ſubſcribing, 
to be read and publiſhed in preſence of 
the witneſſes ſubſcribing, then byſtand- 
ing, which I accordingly did, and of 
which precept of ſeiſine the tenor fol. 
lows : Attour, &c. (Take it in, with 
the ſubſcriptions of the parties and wit- 
neſſes). After reading and publiſhing 
of which contract of feu, and precept 
of ſeiſine therein contained, the ſaid 
bailie foreſaid, by 

virtue thereof, and of his office of bai- 
liary thereby committed to him, gave 
and delivered to the ſaid D. E. heri- 
table ſtate and ſeiſine, with actual, real, 
and corporal poſſeſſion, of the ſaid te- 
nement of houſe and yard, with the 
per- 
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pertinents, lying, as ſaid is, to be hol- 
den in manner therein mentioned; 
with and under the obligements, preſ- 
tations, and conditions before ſpeci- 
fied ; and that by deliverance to the 
ſaid procurator and at- 
torney foreſaid, for the ſaid D. E. of 
earth and ſtone of the ground thereof; 
after the form and tenor of the ſaid 
contract of feu, and precept of ſeiſine, 
in all points. Whereupon, and upon all 
and ſundry the premiſſes, the ſaid 


as procurator foreſaid, aſked 
and took inſtruments, one or more, as 


many as needtul, in the hands of me 
notary public ſubſcribing : Theſe things 


were ſo done, upon the ground of the 
ſaid tenement of houſe and yard, in 


manner mentioned in this public in- 
ſtrument: Betwixt the hours of 


and noon, of 
11 the 
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the day, month, year of God, and of 
the King's reign, reſpectively firſt a. 
bove written. Before, and in preſenc: 
of So 2nd 
witneſſes to the pre- 
miſſes ſpecially called and required. 


Inſtruments of Seifme npon a Disc 
fitton and Aſ/ignation to a Con. 
tract of Feu before Infeſtment. 


This inſtrument will narrate thc 
contract of feu as above, only the re- 
ceiver of it will fall to be deſigned, the 
procurator not being procurator for 
him: After which it will go on thus, 
at letter (a). As alſo, having and 
holding in his hands a diſpoſition and 

s aſſig- 


S 
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* aflignation, dated the day of 

| „made and granted by the 
* faid D. E. to the ſaid G. H. where- 
' by (for the cauſes therein ſpeciſied), 
* the laid D. E. with and under the 
burden of payment of the yearly feu- 
duty, and performance of the other 


* 


© obligements and preſtations contain- 
* ed in the {aid contract of feu, gu- 
ed, conveyed, and made over, irom 
© him, his hcirs and ſucceſſors, to, and 
in favours of the {aid G. H. his heirs 


and aflgnees whatſoever, heritably 
and irredeemably, All and hole the 


ſaid tenement of houſe and yard a- 
* boye written; and particularly aſſign- 
© ed to him, and his foreſaids, the con- 
tract of feu above narrated ; with 
* power to him to obtain himſelf infeft 
in the ſaid houſe and yard, in virtue 


of the precept of ſeiſine contained in 
112 * the 
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the ſaid feu-contrac ; as the ſaid diſ. 
© poſition and aſſignation, containing 
* feveral other clauſes, more fully 
bears: Which contract of feu, and diſ. 
* polition and aſſignation thereto, &c, 
* received the faid writs into his 
hands, &c. After reading and pu- 
* bliſhing of which contract of feu, and 
* precept of ſeiſine above inſert, there. 
in contained, and diſpoſition and aſl. 
*ſignation thereto, above mentioned, 
© &c. to the faid G. H. as having right 
in manner above mentioned, &c. af. 
© ter the form and tenor of the faid 
contract of feu, and precept of ſet- 
* fine, therein contained, and diſpoſi- 
tion and aſlignation thereto, in all 
© points,” &c. | 


Seiſine, upon a diſpoſition and al- 
ſignation in favour of a ſon, will dit- 
| fer 
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fer in nothing from the above, but in 
inſerting the words. © Gave, granted, 
diſponed, and made over, in place of 
* ofigned, conveyed, and made over; 2s 
ſeifine is not commonly taken thereon 
in the lifetime of the granter, and of 
courſe the reſervations unneceſſary to 
be taken notice of. 


Iaſtrument of Serſme upon a Precept 
of Clare Conſtat. | 


In, &c. In preſence, &c. Compeared, 
&c, Holding the precept of ſeiſine, 
commonly called a precept of clare 
conſtat, after inſert, of date, &c. grant- 
ed by A. B. Efq; of C. ſuperior of the 
houſe and yard after mentioned, with 
the pertinents, to and in {ayour of 

11.3 G. E. 
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G. E. merchant in F. as heir of the 
deceaſed D. E. merchant there, his 
father, of all and whole the ſaid tene. 
ment of houſe and yards, of the date, 


tenor, and contents under-written : | 


Which precept of ſeifine, commonly 
called a precept of clare conſtat, the 
ſaid „ as procurator 
foreſaid, exhibited, &c. he accepted and 
received the ſaid precept into his 
hands, &c. tenor follows: A. B. 
* Eſq; of C. &c.“ (to the end, including 
the ſubſcriptions of the granter, and 
witneſſes). After reading and publiſh- 
ing of which precept of clare confat, 
RC, Doe 


Inſtrument 
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luſtrument of Seiſine upon a Diſpoſi- 


tion of a Houſe and Yard held in 


Feu, 


In, &c. In preſence, &c. Compeared, 
xc. Holding a diſpoſition, of the date 
contained in the precept of ſeiſine af- 
ter inſert, made and granted by A. B. 
in C. heritable proprietor of 
the houſe and yard after mentioned, 
whereby, (for the cauſes therein ſpe- 
cified), the ſaid A. B. did, with and 
under the burden of the payment of 
the-yearly feu-duty, and performance 


of the other obligements and preſta. 


tions therein (a) and underwritten, 
ſell, alienate, and diſpone from him, his 
heirs and ſucceſſors, to, and in favour 


of the ſaid D. E. his heirs and aſlig- 
neces 


{ 
i, 
n 
p 
1 
: * 
| 
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nees whatſoever, heritably and irre- 
deemably ; all and whole (here take in 
the deſcription of the tenement from 
the diſpoſition) lying within the pariſh 
of ———=, and ſheriffdom of —, 
together with all right, title, intereſt, 
claim of right, property, and poſſeſſion, 
petitory or poſſeſſory, which he, bu 


authors and predeceſſors, heirs and 
ſucceſſors, had, have, or might have, 
claim, or pretend thereto (50. And it 
is thereby expreſsly provided and de. 
clared, that the faid C. D. and his fore. 
ſaids, ſhould be bound and obliged, a: 


by acceptation thereof he bound and 


obliged himſelf, and his foreſaide, tc 
warrant, free, and relieve, harmleſ. 
and ſkaithleſs keep, the faid A. B. and 
his foreſaids, from payment to , 
and his heirs and ſucceſſors, ſuperiors 


of the faid houſe and yards, of the 


{um 
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ſum of money yearly, at the 
term of Martinmas, in name of feu- 
duty, beginning the firſt term's pay- 
ment of the ſame at Martinmas then 
firſt, and ſo forth yearly, in all time 
thereafter, with two Faſten- even hens 
yearly, at the uſual term of pay» 
ment, and doubling the feu-duty the 
firſt year of the entry of every heir 
or heirs thereto, as uſe is, of feu- 
farm allenarly ; and alſo doubling 
the feu-duty the firſt year of the 
entry of each ſingular ſucceſſor there- 
in, to which ſum ſuch entry is taxed, 
without any further compoſition ; and 
compearing and anſwering to all courts 
to be holden in the ſaid town or vil- 
lage, by the ſuperior, or his bailies, 
when lawfully cited thereto, and obey 
the ſtatutes thereof, under the pain of 
———, as an unlaw or amerciament 
for 
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for each failzie; and bound and a. 
ſtricted himſelf, and his foreſaids, to 
the corn mill of the barony of G. com- 
monly called the will of C. and there. 
at to grind all their corn and malt, 
and to pay the multures uſed and wont, 
as the other inhabitants of the faid 
town or village are in ule to pay; and 
{ball be liable in tlie like ſervices as 3. 
ny other feuer within the ſame are in 
ule to perform ; and, in like manner, 
to free and relieve the ſaid ———- and 
his foreſaids, of all public burdens, im- 
politzons, and other taxatians, that were 


or ſhould happen to be impoſed upon 
the ſaid houſe and yard, with the per- 
tinents, in time coming, from and at- 
ter the faid term of ——— allenarly; 
and to be liable, effciring to their part 
and portion, in payment of the cul- 
toms, and other exactions, that might 

be 
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de due and payable by the ſaid town 
or village; as the other inhabitants 
thereof were, or ſhould be, in uſe to 
do; with and under which conditions, 
obligements, and preſtations, paxticu- 
larly above expreſſed, the contract of 
feu of the ſaid houſe and yard, entered 
into between the faid „and the 
ſaid A. B. of date the day of 
„and the ſaid diſpoſition are 
made, granted, and no otherwiſe (c), 
as the ſaid diſpoſition, containing o- 
bligement to infeſt, by two ſeveral in- 
teftments and manners of holding “, 

pro- 


It will be obſerved that, in the ſecond 
edition of the Form of Writings, the latter 
part of the obligement to infeft has been by 
miſtake omitted, and ſhould run thus : To 
* be holden in manner after mentioned, by 
two ſeveral infeftments and manners of 
+ holding, 
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procuratory of reſignation, clauſe of 
abſolute warrandice, aſſignation to the 
writs, and to the rents, mails and du. 
ties, the precept of ſeiſine after inſert, 
and ſeveral other clauſes, more fully 


bears. Which diſpoſition, &c. 


If it is not expreſsly mentioned in 


the warrant, that the obligations upon 
the vaſſal are to be inſert in the infeft- 


ments; at letter (a) leave out and 
* under- 


« holding, the one thereof to be holden of 
me, my heirs and ſucceſſors, in free blench, 
for payment of a penny, Scots money, up- 
on the ground of the ſaid houſe and yard, 
at the term of yearly, if aſked alle- 
© narly ; and the other of the ſaid infeft- 
ments to be holden from me, and my fore- 
« ſaids, of our immediate lawful ſuperiors 
thereof, in the ſame manner, and as freely, 
© as we held, hold, or might held, the ſame 
« ourſelves ; and that either,” &c. 
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underwritten ;* and leave out what is 
between (5) and (c). 


Inflrument of Seifine upon a Charter 
of Confirmation, and Precept of 
Clare Conſtat. 


In, &c. In preſence, &c. Compeared 
perſonally upon the ground of the te- 
nement aſter mentioned, G. D. mer- 
chant in E. to whom, and in whoſe fa. 
vours, the charter of confirmation, and 


precept of ſeiſine, commonly called a 
precept of clare conſtat, after inſert, is 


made and granted ; where compeared 
alſo perſonally 

bailie in that part, ſpecially conſtitute 
by the ſaid precept of ſeiſine, called a 


precept of clare canſtat; the ſaid G. D. 
K k having, 
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having, and in his hands Holding, a 
charter of confirmation, containing the 
ſaid precept of ſeiſine, called a precept 
of clare con/tat after inſert, of the date 
mentioned in the ſubſcription clauſe 
thereof, made and granted by 11. L. 
Eſq; of M. ſuperior of the houſe and 
yard underwritten, with the pertinents, 
ratifying, approving, and for him, his 
heirs and ſucceſſors, perpetually con- 
firming, a diſpoſition, dated the 
day of ———, made and granted by 
A. B. in C. heritable proprietor of the 
houſe and yard thereby diſponed to, 
and in favour of, the now deceaſed 
C. D. in E. his heirs and aſſignees, 
heritably and irredeemably ; of a/l and 
whole, &c. (inſert the ſubject), lying 
within the pariſh of ——, and ſheriff. 
dom of : together with the 
obligement to infeft, and precept of 

ſeiſine, 
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leiſine, contained in the ſaid diſpoſi- 
tion, and inſtrument of ſeiſine follow- 
ing thereon, in favour of the ſaid C. D. 


dated the day of „and re- 
giſtrate in the + regiſter of ſei- 
ſines, kept at „the day of 


; and that in the whole heads, 
articles, clauſes, tenors, and contents, 
of the ſaid diipolition and infeftment; 
as the ſaid charter of confirmation, 
containing the ſaid precept of ciare 
conſtat after inſert, more fully bears: 
Which charter, containing the ſaid pre- 
cept, the ſaid G. D. exhibited and pre- 
ſented to the ſaid 

bailie foreſaid, by virtue of the ſaid 
precept of ſeiſine, defiring him to pro- 
ceed to the due execution of his office 
of bailiary thereby committed to him: 
Which deſire the ſaid bailie finding 


reaſonable, he accepted and received 
K Kk 2 the 
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the ſaid charter, containing the pre. 
cept of clare conſtat, into his hands, and 
dehvered the fame to me notary public 
fubſcribing, to be read and publiſhed 
in preſence of the witneſſes ſubſcribing, 
then byftanding, which I accordingly 
did; and of which precept of clare 
conſtat the tenor follows: And where- 
as,” & c. (inſert the precept). Aſier 
reading and publiſhing of which char- 
ter, and precept of clare conſtat, above 
inſert, therein contained, the ſaid 


bailie in that part fore. 


ſaid, by virtue thereof, and of his of, 
fice of bailiary thereby committed to 
him, gave and delivered heritable ſtate 
and ſeiſine, with actual, real, and cor- 
poral poſſeſſion, of a and whole the 
ſaid tenement of houſe and yard, with 
the pertinents, to the ſaid G, D. as heir 
foreſaid, by delivery to himſelf, perſon- 

| ally 
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ally preſent, of a little earth and ſtone 
of the ground of the ſaid tenement, as 
uſe is, after the form and tenor of the 
ſaid precept, in all points. Mhereupon, 
and upon all and ſundry the premiſſes, 
the ſaid G. D. aſked and took inſtru- 
ments in the hands of me notary pu- 
blic ſubſcribing. Theſe things were 
ſo done, upon the ground of the ſaid 
tenement, betwixt the hours of 

and noon, of the day-of the 
month, year of God, and of the King's 
reign, reſpedive, firſt above written, 
before and in preſence of and 
, witneſles to the premiſſes, ſpe- 
cially called and required, 


Kk 3 InflrumenR 
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Inſtrument of Seiſine upon a ne 
of Refi nation. 


In, &c. In preſence, &c. Having, and 
in his hands Holding, a charter of reſig- 
nation, dated the —— day of . 
made and granted by H. L. Eſq; of 


N. ſuperior of the houſe and yard af. 


ter written, whereby he gave, granted, 
and diſponed, and perpetually confirmed, 
to the ſaid C. D. his heirs and aſſig. 
nees whatſoever, heritably and irre. 
deemably, a/ and whole, &c. (infer: 
the ſubje&), with the whole parts, pen- 
dicles, and pertinents thereof, with all 


right and title, which Ee had, or could 
pretend, to the ſaid houſe and yard, or 
to the rents, mails, and duties of the 
ſame : Which houſe and yard, and o- 
thers above diſponed, formerly belong- 


ed 
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ed heritably (a) to B. C. hold of the 
ſaid H. L. as ſuperior thereof, and were 
diſponed to the ſaid C. D. by diſpoſi- 
tion, containing procuratory of reſig- 
nation, dated the day of , 
and by virtue of the procuratory of re. 
ſignation, contained in the ſaid diſpoſi. 
tion, the ſaid houſe and yard were duly 
and lawfully reſigned, in the hands of 
the ſaid II. L. as immediate lawful ſupe. 
rior of the ſame, by ſtaff and baton, as 
uſe is, in favour, and for new infeftment 
thereof, to be made, given, and granted 
to the ſaid C. D. his heirs and aſſignees, 
but with and under the burden of pay. 
ment of the yearly feu-duty, and per- 


formance of the ſeveral obligements 


and preſtations therein and after- men- 
tioned, and which were ſpecially to be 
contained in the infeftments to follow 
thereupon : To be holden, the ſaid houſe 

| and 
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and yard, with the pertinents, of the 
faid H. L. his heirs, ſucceſſors, and aſ. 
ſignees whatſoever, by all juſt meiths and 
. marches, and ancient boundaries and 
diviſions of the ſame : Giving therefore 
yearly the ſaid C. D. and his foreſaids, 
the ſum of money, at the term of 
Martinmas, with two Faſten-even hens 
yearly, at the uſual term of payment, 
and doubling the feu-duty the firſt year 
of the entry of every heir or heirs 
thereto, as uſe 1s, of feu-farm, &c. (as 
in the former examples); (6) as the 
faid charter, containing the precept of 
ſeiſine after inſert, and ſeveral other 
clauſes, more fully bears. Which char- 
ter, &c. 


If it 18 not particularly mentioned in 
the writings and title-deeds, that the 
obligations on the vaſſal are to be con- 

tained 
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tained in the infeftments, it will be 
much ſhorter, as it may be at letter 
(a); © and are held for payment, in 
* manner mentioned in the ſaid char- 
ter of reſignation ;* and leave out all 


that follows to (6), 


In caſe there is a clauſe of novoda- 
mus, fay at (6b), © as the ſaid charter, 
containing a clauſe of novodamus of 
* the ſaid houſe and yard, and others 
* above written, the precept of ſeiſine, 
Kc. 
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In the name of God, Amen. Be it 
Enown to all men, by this preſent pu- 
blic inſtrument, that, upon the 
day of , one thouſand ſeven 
hundred and eighty years, and of 
the reign of our ſovereign Lord, George 
the Third, by the Grace of God King 
of Great Britain, France, and Ireland, 
the year. In preſence of H. L. 
Eſq; of M. ſuperior of the houſe and 
yard after mentioned, within the houſe 

of 
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of „ in , and within the 
— room thereof; and alſo in pre- 
ſence of me notary public and witneſſes 
aſter deſigned, ſubſcribing, compeared 
perſonally J. P. writer in „ a8 
procurator for, and in name of, A. B. 
— in C. to the effect after ſpecified, 
ſpecially conſtitute, by virtue of the 
procuratory of reſignation after men- 
tioned; and there the ſaid J. P. as 
procurator for, and in name and be. 
half forelaid, with all due reverence, 
and humbly as became, reſigned, gave 
up, and ſurrendered, from the ſaid 
A. B. and his foreſaids, all and whole 
(deſcribe the tenement) lying within 
the pariſh of „and ſheriffdom 
of „together with all right, title, 
or intereſt, he had, or could pretend 
thereto, in the hands of the ſaid H. L. 
immediate lawful ſuperior thereof; in 
favour, 
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Jevour, and for new infeſtment of the f 
ſame, to be made and granted to C. D. g 
in E. and his heirs and aſſignees what. l 
ſoever, heritably and irredeemably, in a 
due and competent form, as effeirs ; by 1 
virtue of, and conform to, the procu- MM it 
ratory of reſignation contained in a Pp! 
diſpoſition of the ſaid houſe and yard, n 
by the faid A. B. to the ſaid C. D. da- 
ted , and that by deliverance made cl 


to the ſaid J. P. as procurator ſoreſaid, 1 
of the ſtaff and baton, as uſe is, in the tl 
hands of the ſaid H. L. immediate lau- r: 


ful ſuperior thereof; which reſignation at 
being ſo made and accepted of by the i 
ſaid H. L. he the ſaid H. L. immediately tt 
thereafter gave, granted, and diſponed tl 
back, to the ſaid C. D. his heirs and b. 
aſſignees whatſcever, heritably and ir- {c 
redeemably, the houſe and yard above a1 
mentioned, with the pertinents, con- ab 


form 
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form to the charter to be made and 
granted by the ſaid H. L. ſuperior fore- 
laid, to him thereanent, in all points; 
and that by re-deliverance made by the 
faid H. L. of the ſaid ſtaff and baton, 
in the hands of the ſaid J. P. as 
procurator and attorney for, and in 
name and behalf of the ſaid C. D. 
whoſe power of procuratory was ſuffi- 
ciently known to me notary public: 
IWhereupon, and upon all and ſundry 
the premiſſes, the ſaid J. P. as procu- 
rator foreſaid, for the ſaid C. D. aſked 
and took inſtruments in the hands of 
me notary public ſubſcribing. Theſe 
things were ſo done within the houſe of 
the ſaid „and room thereof, 
betwixt the hours of and 
forenoon, day, month, year of God, 
and of his Majeſty's reign, reſpectively 
above mentioned, before and in pre- 
7. * "WA 


lence 
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ſence of and 


witneſſes to the premiſles, ſpeci. 


cially called and required. 


NOTORIAL INSTRUMENTS. 


Inflrument of Intimation of a Deli- 
verance upon a petition of apply- 
ing for aliment or liberation on the 
att of Grace, written on the back 
of the petition. 


At D „the twenty-ſixth day 


of February one thouſand ſeven hun- 
dred and ſeventy-three years. Which 
day, in preſence of me notary public, 
and witneſſes ſubſcribing, compeared 
indweller in D——, 
as procurator for the within deſigned 
A. B. 


ect. 


Fs 
* 


l:- 
U- 
he 
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A. B. petitioner, who paſſed to the 
perſonal preſence of the within deſign- 
ed J. C. and having found him with- 
in the office of „ Writer there, 
he the ſaid „as procu- 
rator foreſaid, duly and lawfully inti- 
mated the within written petition, and 
above deliverance thereon, to the faid 
J. C. to the effect mentioned in the 
ſaid deliverance, and delivered to him 
a full copy of both petition and deli- 
verance, with a ſchedule of intima- 
tion to the effect foreſaid, ſigned by 
the ſaid bearing this 


date, with the names and deſignations 


of the witneſſes after mentioned; and 
proteſted that the ſaid J. C. might not 
pretend ignorance of the ſaid petition ; 
and thereupon took inſtruments in the 
hands of me notary public ſubſcri- 
bing; before and 

L1z2 wit- 
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witneſſes to the premiſſes, ſpecially 
called and required, 


The ſchedule may be in theſe terms, 
after the copy of the petition and deli. 
verance, 


[ procurator for the 
before deſigned A. B. do hereby inti- 
mate to you, the allo before deſigned 
J. C. a petition given in to the magi- 
grates of D. by him this day, toge- 
ther with the ſaid magiſtrates their de- 
liverance of the fame date, to the ef- 
ſect therein mentioned; of which pe- 
tition, and deliverance thereon, a full 
double or copy is wrote on the two 


preceding pages; and proteſt, that you 
may not pretend ignorance thereof; 
and thereupon I take inſtruments in the 

hands 


a © @@p hay buy 
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hands of ——— notary public: This 
I do upon the twenty. ſixth day of Fe- 
bruary one thouſand ſeven hundred 
and ſeventy- three years, before theſe 
witneſles, and . 


Inſtrument Intimation of the mo- 
erfication of an aliment to a poor 


priſoner, 


At , the day of —— 
— years, In preſence of me notary 
public and witnefles ſubſcribing, com- 
peared as procurator for A. B. 
preſent priſoner in the tolbooth of D. ; 
and paſſed to the perſonal preſence of 
J. C. in S. at whoſe inſtance the ſaid 
A. B. is incarcerated ; and there the 

L123 ſaid 
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1 5 , as procurator 
foreſaid, made due and lawful intima- 
tion to the ſaid J. C. that, in conſe. 
| quence of a petition to the magiſtrates 
of the borough of D. by the ſaid A. B. 
ſetting forth, that he was incarcerated 
in the tolbooth of D. at the inſtance of 
the ſaid J. C. and that he was unable 
to aliment himſelf in priſon, upon 
which he was willing to make faith in 
their preſence, in terms of the 32d 
chap. and 6th ſeſſion of King Wil- 
liam's firſt parliament, entitled, “act 
anent the aliment of poor priſon- 
ers ;” and therefore craving they 
would conſider the premiſſes, and take 
his oath thereupon ; and ordain the 
faid J. C. to provide and give ſecurity 
for ſuch aliment as they-ſhould modi- 
fy ; the ſaid magiſtrates had, upon the 
fourth day of March, taken the ſaid 

A. B.'s 


0 
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A. B.'s oath, that he was not able to 
aliment himſelf in priſon ; and having 
alſo, upon the eighth day of faid 
month, ſeen the diſpoſition executed 
by him; they, in reſpect thereof, and 
of his oath, modified an aliment to 
him of ſhillings Scots, payable 
by the incarcerator, or others, who 
detained him; and ordained the cre- 
ditors to provide or give ſecurity for 
the ſaid aliment within ten days, other. 
wiſe they would ſet the petitioner at 
liberty, in terms of the act of parlia- 
ment founded on in the petition ; and 
therefore the ſaid „as pro- 
curator foreſaid, did intimate the fore- 
ſaid deliverance, modifying the ſaid a- 
liment to the ſaid A. B.; and prote/t- 
ed, that he ſhould provide or give ſe- 
curity for the ſaid ſum, to be paid to 
the ſaid A. B. per diem, during his 

1R- 
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impriſonment, within ten days after 
the ſaid intimation; with certification, 
if he failed ſo to do, that the ſaid ma- 
giſtrates would liberate the ſaid A. B. 
out of priſon, in terms of the foreſaid 
act of parliament ; which petition, de- 
poſition, and deliverance foreſaid, the 
fad £498 as pro- 
curator foreſaid, produced and ſhowed 
to the faid J. C. and thereupon, and 


upon all and ſundry the premiſſes, 
took inſtruments in the hands of me 
notary public ſubſcribing, &c. 


Inſtrument of Intimation of a Bill of 
Suſpenſion. 


It is here to be obſerved, that, by a 
late regulation, the perfon getting out 
2 
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a ſiſted bill of ſuſpenſion from the 
bill. chamber, muſt give a receipt there- 
for ; if the charger means to anſwer 


it, he marks for a copy of it; and, if 


the principal bill is not returned, cap- 
tion is got out againſt the perſon who 
received it : Since this regulation, the 
principal bill of ſuſpenſion is ſeldom 
tranſmitted to the client or country 
employer for intimation ; but, in place 
thereof, a notorial copy of it, and of 
the fiſt thereon ;—if no copy is taken, 


or anſwers made, which ſuperſede the 


neceſſity of intimation, on returning 
an intimation, the bill is paſſed, which 
intimation 1s in theſe terms ; 


At ———, the day of 
, the within notorial copy, bill 

of ſuſpenſion, and fiſt thereon, was by 
me notary public, at defire of the 
within 


* 
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within deſigned „ duly intima- 
ted to the alſo within deſigned ——, 
by (a) giving him inſpection thereof; 
before and in preſence of „ and 
, witneſſes thereto, ſpecially called 


and required. 


© (a) or by delivering to him a full 
double or copy thereof, with a note 


* of intimation thereto ſubjoined, duly 
* figned by me.“ 


Or, if he is not at home, by leaving 
It, as in former examples. 


It is not, however, held abſolutely 
neceſſary that the intimation be made 
by a notary, as it is frequently done 
by the agent's clerk. 


ll 
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Inſtrument of Interruption. 


At, and upon the bounds of the 
lands of „the — day of — 
—— years, and of his Majeſty's reign 
the —— year; in preſence of me no- 
tary public and witneſſes ſubſcribing, 
compeared perſonally A. B. of C. heri- 
table proprietor of the ſaid lands, and 
paſſed with us to theſe parts and por- 
tions of the ſaid lands, within the 
bounds and marches aftermentioned, 
commonly called „reſpective 
and ſucceſſive ; having, and in his hands 
holding, a diſpoſition, made and grant- 
ed by G. H. Eſq; of I. dated the —— 
day of „whereby the 


ſaid G. H. ſold, alienated, and diſponed, 


to C. B. of C. now deceaſed, his heirs 
and 
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and aſſignees, heritably and irredeem. 
ably, all and whole the lands of . 
with the whole parts, pendicles, and 
pertinents of the ſame, bounded and 
marched as follows, - viz. (here take in 
the bounds), lying within the pariſh 
of , and ſheriffdom of : 
And, after reading the ſaid diſpoſition, 
the ſaid A. B. as ſucceeding to the ſaid 
C. B. his author and predeceflor in 
the foreſaid lands, by progreſs, repre- 
ſented that J. L. of M. his men, te- 
nants, and ſervants, had moſt wrong- 
ouſly and unjuſtly incroached upon the 
ſaid bounds and marches of the ſaid 
A. B. 's lands of „as they are de- 
ſcribed in his author's bounding char- 
ter or diſpoſition above expreſſed; 
and that by building dikes thereon, 
and inclofing the ſame, at the faid 
places, commonly called ——; to the 


- 


extent 


fd A909 an Yum 


Notorial Inſtruments. 409 


extent and value of yearly, 
which tends to the ſaid A. B. his great 


loſs and damage: And therefore the 
faid A. B. at the ſaid reſpective places, 
called — and ——, made civil in- 
terruption againſt the faid intruſion 
and incroachments made by the ſaid 
J. L. and his men, tenants, and ſer- 
vants, on his property; and that, by 
throwing down ſome ſtones from the 
laid dikes; and protęſted that the ſaid 
J. L. might be liable to him for all 
colt, ſkaith, damages, and expences of 
law, which might ariſe from his ſaid 


intruſion and incroachments made up- 
on his lands, and within his marches: 


And thereupon took inſtruments at the 
ſaid ſeveral places, in the hands of me 
notary public ſubſcribing. The/e things 
were ſo done upon the ground of the 


foreſaid bounds, betwixt the hours of 


Mm — 
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— and —— in the afternoon, upon 
the day, month, and year of God a. 
bove written. In preſence of —_ 
and —, witneſſes to the premiſſes 
ſpecially called and required. 


Civil interruption may alſo be made 
by citation, or making a demand in a 
court of juſtice, or by charge of horn- 
ing. 


Bill of ſuſpenſion is in practice often 
given in, againſt any unlawful act, as 
building on another perſon's proper- 
ty. 


Inftrument 
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Inftrument of Poſſeſſion. 


At —, the —— day off — 
—— years. The which day, in pre- 
ſence of me notary public and witneſ. 


ſes ſubſcribing, compeared perſonally 
as procurator for 


the within named and deſigned C. D. 
(a), and paſſed to the perſonal preſence 
of the alſo within named and deſigned 
A. B. in his dwelling-houſe of ——, 
having, and in his hands Holding, the 
principal diſpoſition within written, 
granted by the ſaid A. B. of his whole 
houſehold pleniſhing, horſes, and o- 
ther moveables, therein ſpecified, da- 
ted the —— day of , and 


contained in a particular inventory of 
M m 2 the 
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the ſame, -alſo ſubſcribed of the ſame 
date, Which diſpoſition and inven- 
tory above mentioned the faid 
procurator foreſaid, exhibited 
and preſented to the ſaid A. B. hum- 
bly requiring him, in terms of the ſaid 
diſpoſition, ex propriis ſuis manibus, to 
give and deliver to the ſaid C. D. real, 
actual, and corporal poſſeſſion, of the 
houſehold furniture, and other goods 
and gear above expreſſed, contained in 
the ſaid diſpoſition and inventory a- 
bove written. Which requeſt and de- 
ſire being reaſonable, the ſaid A. B. 
accepted thereof, and received the ſaid 
diſpoſition and inventory into his 
hands, and gave the fame to me nota- 
ry public, to be read and publiſhed in 
preſence of the witneſſes; all which I 
accordingly did. After reading and 
publiſhing of which diſpoſition and in- 
| ventory 
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ventory in manner foreſaid, the ſaid 
A. B. in conſequence, and in imple. 


ment thereof, gave and delivered to 


the ſaid C. D. real, actual, and corpo- 
ral poſſeſſion, of the houſehold furni. 
ture, pleniſhing,. horſes, and other 
moveables, particularly enumerated 
and expreſſed, in the foreſaid diſpoſi- 
tion and inventory above mentioned; 
and that, by giving and delivering to 
the ſaid as procurator for 
the ſaid C. D. of a particular ſpecies. 
or piece, of all or moſt of the ſaid 
houſehold furniture, and inſtruments 
of huſbandry, with one of the faid 
horſes by the ear, as ſymbols for and 


in name of the whole, as uſe is; after 


the form and tenor of the ſaid diſpoſi- 
tion and inventory, in all points. 
Wherewupon, and upon all and ſundry 

Mm 3 pro- 
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procurator foreſaid, aſked and took in- 
ſtruments in the hands of me notary 
public ſubſcribing. Theſe things were 
ſo done at and within the ſaid A. B. 
his dwelling-houſe, and offices thereof, 
where the houſehold furniture, horſes, 
and other moveables, then were, re- 


ſpective and ſucceſſrve, after others, 
betwixt the hours, &c.. 


If there is x precept of poſſeſſion, 
and the granter cannot attend himſelf, 
ſay at letter (a), Who with , 
procurator, ſpecially conſtitute by 
the precept of poſſeſſion after inſert, 
© paſſed to the dwelling-houſe of A. B. 
4 in C. Having,“ &c. If the 
inſtrument is on a paper apart, which 
it will probably be, in this cafe, on ac- 
count of the length of it, occaſioned 
by the inſertion of the precept, it will 
be 
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be neceſſary to narrate the diſpoſition 
fully; aſter which the inventory will 
be narrated thus : © As alſo having, 
and in his hands o/ding, the particu- 
lar inventory above mentioned, of the 
© date of the ſaid diſpoſition, contain- 
ing. the whole houſehold furniture, 
© horſes, and others, therein mention- 
ved; as the ſame allo more fully 
© bears.” And then it will go on, 
„Which diſpoſition above written, 
containing therein the ſaid precept of 
t poſſeſhon and inventory above men- 
6-tioned, the ſaid 
for the ſaid C. D. exhibited to the 
* ſaid „requiring him to 
put the office committed to him by 
the ſaid precept to due execution: 
Which requeſt being found reaſon- 
able by the ſaid he 
accepted of the ſaid diſpoſition and 

inven- 


„ procurator 
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* inventory into his hands, and deli. 
Eyered the ſame to me notary public, 
© to be read and publiſhed in preſence 
© of the witneſſes after named. All 
* which I accordingly did. And of 
© which. precept of poſſeſſion the tenor 
follows, And to the ect, &c. (in- 
© ſert the precept.) After reading and 
© publiſhing of which diſpoſition and 
* precept of poſſeſſion therein contain- 
ed, and foreſaid inventory, the faid 
g procurator fore- 
©iaid, gave and delivered to the ſaid 
C. D. real, actual, and corporal poſ- 
« ſeſſion of the houſehold furniture, 
*pleniſhing, horſes, and other move- 
© ables, contained in the diſpofition 
© and inventory above expreſſed; and 
* that by delivery, &c. after the form 
© and tenor of the ſaid diſpoſition, and 
« precept of poſſeſſion therein contain» 

ed 
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* ed, and inventory above mentioned, 
in all points,” &c. 


Inſtrument of Intimation of an Afig= 
nation, 


At —. the —— day of 
m=— Years, in preſence of me no- 
tary public and witneſſes ſubſcribing, 
compeared as procura- 
tor for the within defigned D. E. 
whoſe power of procuratory was ſuffi- 
ciently known to me notary public, 
and with us paſſed to the perſonal pre- 
ſence of the alſo within deſigned A. B. 
having and holding in his hands the 
principal aſſignation within written, of 
the date, tenor, and contents within 
mentioned. Which aſſignation the ſaid 
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delivered to me no- 
tary public, to be publicly read over 
and intimated, and which being ac- 
cordingly done to the ſaid A. B. per- 
ſonally preſent, the ſaid 
as procurator foreſaid, protęſted that the 


ſaid aſſignation was duly and legally 
intimated, and that the ſaid A. B. 


might not pretend ignorance thereof, 
or make payment of the ſums thereby 
aſſigned to any other perſon than the 
ſaid D. E. or others deriving right 
from him. Whereupon the ſaid 

as procurator foreſaid, took 
inſtruments in the hands of me notary 
public ſubſcribing. Theſe things were 
ſo acted and done in the faid A. B.'s 


perſonal preſence, as aforeſaid, betwixt 
the hours of and — af- 


ternoon of the day, &c. | 


Inſtru- 
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Os 
4 Inſtrument of Intimation, at the 
4 Dwelling-houſe, and with other 
Variations on a paper apart. 

e 

Y At , the —— day of 
h years, In preſence of me nota- 
, ry public and witnefſes ſubſcribing, 
7 compeared perſonally D. E. in F. aflig- 
nee underwritten, and paſſed with us 


to the dwelling-houſe of A. B. in 
C. having, and in his hands holding, an 
aſſignation, dated „ made and 
granted by C. D. in E. to him, 
narrating, that, whereas the ſaid C. D. 
by his bill dated, &c. (and ſo on with 
the narrative of the aſſignation), and 
ſubſuming, that the ſaid D. E. had made 
payment to him of the foreſaid princi- 


K 
E . 
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pal ſum of , and intereſt there- 
of,“ &c. therefore he made, conſtituted, 
and ordained, the ſaid D. E. &c. ſurro- 
gating, &c. at any time before grant- 
ing hereof ; as the ſaid aſſignation, of 
the date foreſaid, containing ſeveral o- 
ther clauſes, more fully bears. Which 
aſſignation above narrated the ſaid 
D. E. delivered to me notary public, 
to be publicly read over and intima- 
ted; and which being accordingly done 
to the ſaid A. B. at his dwelling-houſe, 
and a ſchedule left for him, ſigned by 
the ſaid D. E. and me the notary, 
with his man-ſervant, to be given him, 
becauſe we could not find himſelf per- 
ſonally ; the ſaid D. E. protefed that 
the ſaid aſſignation was duly and le- 
gally intimated, and that the ſaid A. B. 
might not pretend ignorance thereof, 
nor make payment of the ſums therein 

; con- 
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contained, to any other perſon than 
the ſaid D. E. or others deriving right 


from him. Whereupon, &c. Theſe 


things were ſo acted and done within 
the dwelling-houſe of the ſaid A. B. 
betwixt the hours, &c, 


Inſtrument of intimation of a tranſ- 
lation or retroceſſion will be in the 
ſame terms, mutatis mutandis. 


Inſtrument of Intimation that a Bill 


of Suſpenſion is to be offered on 
Furatory Caution, 


7 


At ——, the day of 
., in preſence of me notary pu- 
blic, and witnefles ſubſcribing, com- 
peared as procurator for 


Nn 2 


| 


7 
| 
| 
| 


FP 
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A. B. in C. who with us paſſed to the 


and, as the Lords of Council and Seſ- 


ſion have, by an act of ſederunt, or. 
dained, made to him due and lawful 
intimation, that the ſaid A. B. was, 
upon the — day of —— inſtant, 
to preſent to the ſaid Lords a bill for 
ſuſpenſion, upon juratory caution, of 
a charge given to him for payment to 
the ſaid C. D. of the ſum of., 
(as in the copy of charge) And pro- 
teſted, that he might not pretend igno- 
rance thereof. Whereupon the ſaid 

as procurator foreſaid, 


took inſtruments in the hands of me 
notary public. Theſe things were ſo 
done, &c. 


Inſtru. 


- 1 p =- 
* 


Notorial Inſtruments. 423 


— 


Infirument of Vendition. 


At —, the —— day of —— 
m——— Years. In preſence of me no- 
tary public and witneſſes ſubſcribing, 
compeared perſonally C. D. — in 
———-, and paſſed with us to the pier 


and harbour of , where the ſhip 
called was lying, and likewiſe 


to the perſonal preſence of A. B. 
in C. ſole owner of the ſaid ſhip ; ha- 
ing, and in his hands holding, a prin- 
cipal vendition, of date the —, 
made and granted by the ſaid A. B. to 
the ſaid C. D. ; whereby, (for the cau- 
ſes therein ſpecified), the faid A. B. 


ſold, alienated, diſponed, aſſigned, and 


made over to, and in favours of, the 
Nn 2 ſaid 
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ſaid C. D. his heirs, executors, or aſ- 
ſignees, All and whole the foreſaid 
ſhip called , preſently lying in the 
harbour of , with her maſts, fails, 
anchors, cables, float boat, and other 


apparelling, and pertinents, with all 
right or intereſt he had, or could pre- 
tend thereto; as the ſaid vendition, 
containing elauſe of warrandice, and 
ſeveral other clauſes, more fully bears. 
Which vendition above written the 
ſaid C. D. exhibited and preſented to 
the faid A. B. and deſired and requi- 
red him, propriis manibus, to put him 
in poſſeſſion of the ſaid ſhip, float boat, 
maſts, ſails, anchors, tows, cables, and 
others above written, Which defire 
being reaſonable, the ſaid A. B. ac- 
quieſced in and received the faid ven- 
dition into his hands, and delivered 
the ſame to me notary public, to be 

read 
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read in preſence of the ſaid witnefles ; 
which I did. After reading and pu- 
bliſhing of which vendition, the ſaid 
A. B. ex propriis ſuis manibus, gave and 
delivered to the ſaid C. D. real, actual, 
and corporal poſſeſſion, of the ſaid 
ſhip, float boat, maſts, ſails, cables, 
anchors, tows, and others above writ- 
ten, by giving and delivering to him 
the helm-pin, beſt anchor, ring, oar of 
the float-boat, and a piece of the cable, 
in his hands, and the mainmaſt, and 
one of the fails in his arms, as uſe is. 
Whereupon, and upon all and ſundry 
the premiſſes, the ſaid C. D. aſked and 
took inſtruments in the hands of me 
notary public ſubſcribing. Theſe things 
were done on board the ſaid ſhip, ly- 
ing in the ſaid harbour of., be- 
twixt the hours of and —— fore- 


noon, place, day, month, and year of 
Nn 3 God 


_ - 
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God above written, before and in pre- 
tence of ——— and '———,  witneſ- 
ſes to the premiſles, n called 
and required. 


Inſtrument by the Maſter of a Ship 
againſt the Freighters, for the 
penalty ſlipulated by the Charter 
Party, 


At and within the port and harbour 
of „aboard the good ſhip called 
the „of which A. B. ſhipmaſ- 
ter in is preſent maſter, the — 
day of ——, one thouſand ſeven hun- 
dred and eighty —— years, and of his 


Majeſty's reign the —— year, The 
which day, in preſence of me notary | 


* and witneſſes ſubſcribing, com- 
peared 


Peg 
f. 
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peared. perſonally the ſaid A. B. thip- 
maſter foreſaid, having a charter party 


of date the —— day of —— laſt, en- 


tered into betwixt the ſaid A. B. and 
C. D. merchant in ; by which 
charter party, exhibited and preſented 
to me notary public, by the ſaid A. B. 
he, for the ſums of money, and other 
preſtations therein, and after mention- 
ed, let his ſaid ſhip, &c. (narrate the 
charter party to the clauſe of perfor- 
mance, under a penalty) as the ſaid 
charter party, of the date foreſaid, 
more fully bears. After public read- 
ing of which charter party, in preſence 
of the witneſſes after named, the faid 
A. B. repreſented, That, in terms, and 
in implement of his part of the char. 
ter party above recited, he, with his 
ſhip and crew, did arrive in the ſaid 
port and harbour of „upon the 
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— day of — Current, which he 
notified to the ſaid C. D.; and that he 
was ready to receive and take on board 
the ſaid loading of —— ; but the ſaid 
loading not being put on board, albeit 
the lie-days above mentioned be run 
out; therefore the ſaid A. B. protefted 
againſt the ſaid C. D. for breach of 
charter party, and that he might not 
only be liable to him for the ſum of 
——, for each day he ſhall thereafter 
be detained ; but alfo for the penalty 
above expreſſed, incurred by him 
through failzie ; and of all other coſt, 
ſkaith, damage, and expences, he, his 
ſhip, or crew, ſhall happen to ſuſtain, 
by and thro? his being detained long- 
er than the lie-days above ſpecified. 
Whereupon, and upon all and ſundry 
the premiſſes, the ſaid A. B. aſked and 
took. inſtruments in the hands of me 

the 


S 4 _ A wes F< «- © os 
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the ſaid notary public ſubſcribing. 
Theſe things were done betwixt the 
hours of and — forenoon, 
place, day, month, year of God, and 
of his Majeſty's reign, re/pedtive above 
written, before and in preſence of 
and , witneſſes. to the 
premiſſes, ſpecially called and requi- 
red. 


Infirument againſt Wind and Weas 
ther, | 


- 


At, &c. Compeared A. B. — in 
C. maſter of the good ſhip called the 
„ and with us paſſed to the per- 
ſonal preſence of C. D. provoſt of the 
borough of „and one of his 
Majeſty's Juſtices of the Peace within 
the ſhire of ; and there repre- 


ſented, that, whereas the ſaid A. B. as 
maſter 


430 MNotorial Inſtrumenti. 


maſter of the ſaid ſhip, had ſailed with 
her, in good order and condition, from 


the port of , for the port of 
; and in his paſſage, upon the 

day of — laſt, about the hour 

of „in the latitude of de- 


grees and —— minutes, there aroſe 
and happened a prodigious ſtorm of 
wind (a) and rain, which continued 
for the ſpace of : And the ſhip 
being in imminent hazard, and ſeveral 
times near overſet, he the ſaid maſter 
having adviſed with the mate and crew, 
found and concluded there was no 
way or means, in human probability, 
could be fallen upon to ſave the ſhip, 
mens lives, or cargo, but by lighten- 
ing the ſhip, and throwing over ſome 
of the heavy goods ; and accordingly 
he the ſaid maſter, mate, and crew, 
were neceſlitate, to prevent ſhipwreck, 

to 


wy 


— 
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to throw over the following goods, 
viz. (here the ſeveral goods, 'and their 
marks whereby they are diſtinguiſhed, 
are mentioned); whereupon, in pre- 
ſence of the mate and crew, he proteſt. 


ed at the mainmaſt againſt the wind 
and ſtorm, and that it was the greateſt 


hazard and neceſſity made him lighten 
the ſhip, and throw over the goods a- 
bove mentioned, and that therefore he 
and his crew might be free of the da- 
mage and loſs therethrough ſuſtained, 
in regard it could neither be imputed 
to any defect or fault in the ſhip or 
mariners, but allenarly to the ſtorm ; 
and, for verifying what was above re- 
preſented, adduced and preſented F. G. 
H. J. and J. K. three of the mariners 
then on board the ſhip with him, and 
deſired and craved that the ſaid C. D. 


might call the witneſſes by their names, 
and 
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and take their oaths and depoſitions, 
upon the facts above repreſented. And 
the ſaid C. D. having accordingly call- 
ed the ſaid F. G. H. J. and J. K. ſe- 
verally; and they being all ſolemnly 
ſworn and examined anent the facts a- 
bove repreſented, they deponed that the 
facts above related by the ſaid A. B. 
ſhipmaſter foreſaid, were real, juſt, and 
true, and that was the truth, as they 
ſhould anſwer to God. Whereupon (b) 
the ſaid A. B. of new, again prote/ted 
againſt the ſaid ſtorm, and that he and 
his crew might be free of the damage 
and loſs of the goods thrown over 
board, as ſaid is, in regard the lighten- 
ing of the ſhip, by throwing over the 
ſame, was abſolutely neceſſary for pre- 
venting ſhipwreck, and ſaving the 
men's lives, and remainder of the car- 
go; and thereupon took inſtruments in 

the 
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the hands of me notary public ſubſcri- 
bing. Thee things were done, &c. 


If the inſtrument be taken againſt 
wind and weather, when, by reaſon of 
the ſtorm, water beats into the hold, 
and damnifies the goods, ſay, blowing 
* from northeaſt to weſt and by north, 
* which had driven the ſhip upon the 
© ſhore, along the coaſt from 
© to „ had he not, for preſerva- 
tion of the men's lives, ſhip, and car- 
go, carried as much fail as the ſtorm 
of wind would poſſibly allow, to clear 
© the leeward ſhore, and get into a har- 
« bour, which laid the ſhip ſo along, 
© and the ſea making a paſſage over 
© her, made him the ſaid maſter afraid 
© of damage in the hold; whereupon, 
© in preſence of the mate and crew, he 
© proteſted at the mainmaſt againſt the 

| Oo * ſea 
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* ſea and ſtorm of wind aforeſaid, a. 
© bout —— of the clock that aſter- 
© noon ; after which he with no ſmall 
« difficulty got into the harbour of 
, Where ſhe now lies: And the 
«© ſaid A. B. ſhipmaſter foreſaid, for 
© verifying what was above repreſented, 
© adduced and preſented,” &c. (as in 
the preceding inſtrument, and at (6), 
© the ſaid A. B. of new again proteſted 
* againſt the ſtorm and wind, and that, 
if any damage has happened by wa- 
© ter getting into the hold, he and his 
© crew might be free thereof, the 
© ſame not being occaſioned by any 
* inſufficiency of the ſhip, or fault or 
* negle& of the maſter and crew, but 
merely by the violence of the ſtorm ; 
and thereupon took inſtruments,” &c. 
(as before). 


Inſtru- 


Notorial Inflruments, 435 


Inſtrument taten by the Tenant up- 
on giving in a Renounciation of 
his Tack to the Landlord. 


At „the — day of 
— years, which day, in preſence of 
me notary public and witneſſes ſubſeri- 
bing, compeared perſonally C. D. in E. 
and with us paſſed to the perſonal pre- 
ſence of A. B. Eſq; of C. having and 
holding in his hands a renounciation of 
the lands of E. dated the — day of 
, whereby the ſaid C. D. (for 
the cauſes therein ſpecified,) renounced, 
ſimpliciter upgave, and overgave, from 
him, his heirs and ſucceſſors, all and 
cohole his occupation and poſſeſſion of 
the ſaid. lands of E, with the perti- 

O o 2 nents, 
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nents, ſet in tack to him by the ſaid 
A. B. conform to tack betwixt them, 
dated , and that in favour of 
the ſaid A. B. his heirs or aſſignees, 
&e. (narrate the renounciation to the 
clauſe of regiſtration, and ſay,) as the 
ſaid renounciation more fully bears, 
After exhibiting, producing, and pu- 
blic reading of which renounciation, 
the ſaid C. D. tenant foreſaid, gave up 
and delivered the ſame to the ſaid A. B. 
who accepted thereof, and diſcharged 
the faid C. D. of the ſaid tack and 
whole obligements and preſtations 
thereby incumbent upon him. Where- 
upon the ſaid C. D. aſked and took in- 
ſtruments in the hands of me notary 
public ſubſeribing. The/e things were 
ſo done, place and date foreſaid, before 
and in preſence of 


and — wit- 
neſſes 
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neſſes to the premiſſes, ſpecially called 
and required. 


Inſtrument upon a Bond of Preſen- 
tation. 


, the day of — 
. In preſence of me notary public 
and witnefles ſubſcribing, compeared 
C. D. meſſenger at arms, to whom the 
bond of preſentation after mentioned 
is made and granted, and paſſed with 
us to the houſe of R. C. : 
the place of preſentation underwritten, 
having and holding in his hands a bond 
of preſentation, granted by D. E. in 
F. dated the — day f: 
whereby, &c. (narrate the bond of 
preſentation), Which bond of preſen- 
tation above narrated, the ſaid C. D. 
meſſenger forefaid, and as procuratot 

Oo 3 for 


in 
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for the ſaid J. K. whoſe power of pro- 
curatory was ſufficiently known to me 
notary public exhibited, preſented, 
and delivered to me the ſaid notary 
public, to be openly read and pu- 
bliſhed in preſence of the witneſſes 
underwritten, all which I accordingly 
did, And, after reading and publiſh- 
ing the ſaid bond of preſentation, and 
attending and waiting at the place a- 
bove written, from the hour of 
to the hour of , upon the town- 
clock of the ſaid borough, the day fore- 
ſaid, the ſaid C. D. meſſenger and pro- 
curator foreſaid, in regard the ſaid 
D. E. had failed to preſent the ſaid 
F. G. this day, time and place men- 
tioned in the ſaid bond of preſentation, 
proteſted that the ſaid D. E. may be 
liable for payment of the foreſaid prin- 
cipal ſum of ——, annvualrents there- 

of, 
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of, and penalty above written, Where. 
upon he took inſtruments in my hands, 
Theſe things were ſo done, place 
and date foreſaid, before and in pre- 
ſence of and , witneſſes 


to the premiſſes, ſpecially called and 
required, | 


Inſtrument by a Debtor againſt a 
Creditor forcing payment of a 
controverted Debt. 


At, &c. Compeared perſonally C. D. 
in E. and with us paſſed to the 
perſonal preſence of A. B. in C. and 
there repreſented and declared, That 
albeit the ſaid A. B. had obtained de- 
creet and ſentence, at bis inſtance, a- 


gainſt 
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gainſt him, before — and —, 
whereby he was (for the cauſe therein 
ſpecified), decerned and ordained (here 
take in the decerniture, and fay) upon 
which decreet the ſaid A. B. having 
raiſed horning, and, by virtue thereof, 
cauſed charge the ſaid C. D. for avoid- 
ing the danger whereof, he offered a 
bill of ſuſpenſion of the ſaid charge 
before the Lord Ordinary on 
the bills for the time, which his Lord- 
ſhip thought fit to refuſe ; yet never. 
theleſs, - and notwithſtanding thereof, 
the ſaid C. D. declared, that he was 
convinced in his conſcience, that the 
ſaid decreet was unjuſt, and neither 
founded upon law nor juſtice, and that 
he was wrongouſly compelled to pay 
the ſums therein contained, by mere 
force of diligence, to ſhun impriſon- 
ment: And therefore he the ſaid C. D. 

N pro- 
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proteſted, I hat his paying the ſums 
contained in the ſaid decreet ſhall no- 
wiſe be interpreted to be any homolo- 
gation or approbation of the ſame, or 
of the diligence following thereupon ; 
but that it ſhall be lawful to him to 
quarrel and reduce the ſame, upon any 


competent grounds in law, and to in- 
ſiſt for and recover repetition of the 
ſaid ſum wrongouſly extorted from 
him vi et metu carceris, in manner a- 
bove mentioned, as accords to law. 
Whereupon, &c. 


Inſlrument taken on a Precept ken- 
ning a Woman to her Terce. 


At 


„the —— day of —— 


—— 1n preſence of me notary public 
and 
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and witneſſes ſubſcribing, compeared 
perſonally as procurator 
and attorney for C. B. reli& of the de- 
ceaſed A. B. of C. (whoſe power of 
procuratory was ſufficiently known to 
me notary public), who with us and 
bailie in that part, 
ſpecially conſtitute by the precept of 
kenning after inſert, paſſed to the 
ground of the lands and others after 
mentioned. The ſaid 
procurator and attorney foreſaid, ha- 
ving, and in his hands holding, a pre- 
cept of kenning, directed by the ſheriff. 
depute of the ſheriffdom of \ 
for cognoſcing and entering the ſaid 
C. B. to her terce of all and whole the 


lands and others after mentioned, of 
the date, tenor, and contents under 
written. Which precept of kenning 


the ſaid procurator 
fore- 
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foreſaid, exhibited and preſented to the 
ſaiddd bailie in that part, 
ſpecially conſtitute by the ſaid precept 
of kenning, requiring him to put the 
ſame to due execution; which requeſt 
the ſaid bailie finding reaſonable, he 
accepted the ſaid precept, and deliver- 
ed the ſame to me notary public, to be 
read and publiſhed to the witneſſes, 
which-I accordingly did: And where- 
of the tenor follows. (Inſert the pre- 
cept). After reading and publiſhing 
of which precept, the ſaid 
bailie foreſaid, by virtue of 
the ſaid precept and office thereby 
committed to him, cognoſced, kenned, 
and entered the ſaid C. B. for her life- 
rent-uſe allenarly, during all the days 
of her lifetime, in and to her third part 
of all and whole the lands and others 
above mentioned, and here held as re- 
peated, 
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peated, brevitatis cauſa, lying as afore- 
ſaid, wherein her faid deceaſed ſpouſe 
died laſt veſt and ſeiſed, as of fee; and 
that by delivery to the ſaid 

as procurator for and in name 
of the ſaid C. B. of earth and ſtone of 
and upon the ground of the ſaid lands, 
reſpective and ſuccęſſive. Whereupon, 
and upon all and ſundry the premiſſes, 
the ſaid as procurator 
foreſaid, aſked and took inſtruments 
in the hands of me notary public ſub- 
ſcribing. Theſe things, &c. 


This inſtrument will depen@ very 
much upon the terms of the precept. 


Inftrument 
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Inſtrument by a Vaſſal againſt has 
Superior, upon making him the 


firſt offer of the lands, 


At, &c. Compeared perſonally A. B. 
of C. proprietor of the lands of ——, 
tying within the pariſh of , and 
ſheriffdom of —; and with us 
paſſed to the perſonal preſence of 
C. D. Eſq; of E. ſuperior of the ſaid 
lands, and there he ſaid A. B. did 
make true and lawful offer to the ſaid 
C. D. of the ſaid lands of , for 
the ſum of Sterling, which is 
the price truly offered by F. G. in H. 
for the ſame, in terms of a prohibitory 
clauſe in the original rights and infeft- 

P p ments 


of 
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ments of the ſaid lands, whereby it is 
provided and declared, that it ſhall be 
lawful to the proprietors thereof to ſell 
the ſame, without making the firſt of- 
fer thereof to the ſuperior ; he always 
giving as much for the faid lands as 
any other perſon: And, in reſpect the 
ſaid C. D. refuſed to accept of the ſaid 


offer, to make payment to the ſaid 
A. B. of the ſaid ſum of „of- 
fered therefor by the ſaid F. G. as 
ſaid is. Therefore the ſaid A. B. pro- 
teſted, that the prohibitory clauſe and 
condition of the ſaid original rights 
was purified and implemented by the 
offer above written, and that it may be 
lawful to him, or any of his ſucceſſors 
in time coming, to ſell and diſpoſe of 


the lands and others foreſaid, at plea- 
ſure, and freely, without any ſtep or 


hinderance whatſoever, to any perſon 
or 
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or perſons, they ſhall think fit and ex- 
pedient. Whereupon, &c. 


It ſeems doubtful whether this offer 
would have the effect proteſted for, 
though it might validate an immediate 
ſale to F. G. or any other perſon, at 
the ſum above mentioned. 


Inſtrument Ratiſication by a Miſe. 
& 


At , the 
—— Years. In preſence of J. M. 
Eſq; of B. one of his Majeſty's juſtices 
of the peace for the county of 


day Of — 


and allo in preſence of me notary pu- 
blic, clerk choſen to this ratification, 
and witneſſes ſubſcribing, compeared 
perſonally E. D. ſpouſe to C. D. of 

E. 


EY 
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E. who, out of the preſence of her 
faid huſband, judicially acknowledged, 
that ſhe had this day ſigned a diſpoſi- 
tion, written upon ſtamped paper, and 
conſiſting of pages, along with 
the ſaid C. D. her -huſband, of the 
lands of ——, lying in the pariſh-of 
, and. ſhire of „as therein 
mentioned, in favours of G. H. in ]. 1 
and declared that ſhe did the ſame 
freely and willingly, and of her own 
accord; And not only ratified and ap- 
proved, and hereby ratiſies and ap- 
proves, of the ſaid diſpoſition; but 
alſo, being ſolemnly ſworn and exa- 
mined, by the ſaid juſtice of peace, de- 
ponet, that ſhe was nowiſe coacted or 
compelled by her ſaid huſband, to the 


making and granting of the ſaid diſpo- 
ſition; and that ſhe will never quarrel 
or impugn the ſame, either in judg- 

ment, 


4 
1 
f 
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ment, or furth thereof ; as ſhe ſhall 
anſwer to God. Whereupon, and upon 
all and ſundry the premiſſes, 

as procurator for the ſaid 
G. H. aſked and took inſtruments in 
the hands of me notary public ſubſcri- 
bing ; before and in preſence of 
and , Witneſſes to the 
premiſſes, ſpecially called and requi- 
red. 


witneſs, EZ D—— 
—— witneſs, J. M. J. P. 

Nuda Veritas. 
A—— M-N,P. 
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Page 279. l. 9. for parts read ports 
300. 
395» 
307. 


9. diele by 
13. 14. for other read their 
6. for © written tacks,” read “a 
written tack,” 
16. for tranſlater read tranſlation 
5. for remove read receive 
at the bottom, add defender of 
the ſaith. 


16. dele blank 
1. for hold read held. 
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